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FOREWORD 


A Farewell Message from Your Faculty Editor 


At the meeting of the Editorial Board held in San Francisco during 
the summer of 1993, I announced my resignation as Faculty Editor, 
effective Summer 1994; accordingly, this issue of the The Journal of 
College and University Law will be the last with my name atop the 
masthead. 

I leave the Journal with decidedly mixed emotions. I have now served 
as Faculty Editor for eight years. I have enjoyed it immensely. The 
position allowed me to bear close witness to developing issues in the 
law of higher education; introduced me to, and kept me in contact 
with, the lawyers and scholars involved in that development, many of 
whom I now count as friends; enabled me to work closely with hun- 
dreds of students as they grappled with their first published work; and 
provided a forum for several of my own publications. 

But the time to move on has come. The Faculty Editorship is a 
consuming post; even as one issue comes off the press, two more loom 
demandingly. Lately, as I have taken on more administrative respon- 
sibilities in the Law School and developed plans for a variety of new 
scholarly endeavors, the desirability of a change in Faculty Editors 
became clear. Moreover, new blood almost inevitably brings new ideas 
and new energy to any enterprise. Just as the last eight years built 
upon the solid foundation laid by former editors such as William Kaplin 
and Laura Rothstein, I am confident that the next era of the Journal’s 
life will see a further enhancement of quality, service and innovation. 

The last eight years, I daresay, have been good for the Journal and, 
therefore, for all who take interest in it. During that period, the Journal 
published pieces reflecting a wide range of perspectives, thus honoring 
its commitment to serve as a scholarly publication. The Journal during 
these eight years featured a long list of distinguished authors, includ- 
ing—to name but a few—Arthur M. Schlesinger, Jr., William J. Bennett, 
Walter P. Metzger, Robert F. Drinan, Derek Bok, John T. Noonan, Jr., 
Michael Olivas, Abner Mikva, Douglas Laycock, and Robert O’Neil. 

This period saw the introduction of the ‘‘Commentary,’’ which pro- 
vided an outlet for the piece not meeting the usual law-review format. 
Our Commentaries afforded authors a vehicle for briefer, often more 
opinionated messages and gave our audience, I submit, a livelier mag- 
azine. 

Your Faculty Editor, immediately upon assuming the position, un- 
dertook the authorship of an annual look at ‘‘Higher Education and the 
Courts.’’ These extensive (endless, some would say!) articles supplied 
a relatively efficient access to the previous year’s judicial developments 
regarding the law of higher education. 

Other developments, as well, attended this period. The pool of articles 
submitted for publication increased dramatically. The number of sub- 
scriptions continued to rise. More student pieces found their way into 
the Journal. The annual Index was made more thorough and otherwise 
more useful. The Journal during all of this managed to maintain an 
impressive record for timely publication. 

If the Journal has prospered over the last eight years, many people 
deserve credit. Let me thank first Kathy Bradley, the Assistant to the 





Editors. In that role, she served as our administrative assistant, as our 
liaison between student staff and the Faculty Editor, as our represen- 
tative to the printer, and as our secretary; her devotion to the Journal 
was remarkable. 

I thank too the eight Student Editors, who provided leadership, 
organization, and hard work; the Journal’s timeliness and quality 
stemmed largely from their ability to stimulate the performance of other 
staff members or, all too often, to fill the gap when that performance 
was not forthcoming. 

Of course, I am deeply grateful to our fine authors and to the many 
people, almost all of them affiliated with NACUA, who graciously 
served as ‘‘referees’’ in evaluating manuscripts submitted to the Journal. 
Finally, a special thanks to Barbara Gard, her late husband George, and 
the others at Western Newspaper Publishing who cooperated mightily 
in meeting deadlines and producing a handsome journal of quality. 

Finally, I am pleased to announce that at its annual meeting in Florida 
this summer, the Editorial Board decided that the Notre Dame Law 
School will continue to serve as the headquarters for the Journal. The 
Board also approved the appointments of John H. Robinson and William 
P. Hoye of the Notre Dame Law School Faculty as joint Faculty Editors. 
I extend my best wishes to my successors, and pledge my total coop- 
eration toward a smooth transition. May they find in that post the same 
personal and professional fulfillment I did. 


Fernand N. Dutile 
Faculty Editor 
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ARTICLES 





Freedom for the Thought That We Hate: A Policy Analysis of 
Student Speech Regulation at America’s Twenty Largest 
Public Universities Richard Kirk Page 

Kay Hartwell Hunnicutt 
This Article first identifies the types of speech that can legally 
be regulated on campuses, and those types that must remain 
protected. Next, the methods currently used by large public 
universities to regulate hostile or harassing speech on their 
campuses are analyzed. A survey of the twenty largest public 
universities revealed that only half of the institutions included 
in the study have policies that address hostile or harassing 
speech or conduct, indicating a trend away from regulation. 
Additionally, eight of the ten university regulations that have 
been established and that were analyzed here may, in some 
way, violate relevant constitutional principles regarding the 
regulation of student speech on university campuses. In 
general, the survey participants feel that ‘‘hate speech’’ codes 
violate the First Amendment and consequently invite litiga- 
tion. 


Due Process in the Accreditation Context Michael W. Prairie 
Lori A. Chamberlain 
The accreditation of colleges and universities is almost ex- 
clusively the responsibility of private accrediting agencies. For 
. all practical purposes, accreditation by a nationally-recognized 
accrediting agency is required to establish an institution’s 
eligibility to receive state and federal funds. A decision to deny 
or withdraw accreditation not only stigmatizes the institution 
in question, but also jeopardizes its continued survival. 
Accordingly, the public has a vital interest in ensuring that 
such discretionary authority is not exercised arbitrarily or 
capriciously, without due regard for the institution’s pro- 
cedural rights. Recent examples of governmental intrusion into 
the accreditation process have re-ignited interest in this long- 
standing controversy. 








This Article provides a detailed survey of the procedural rights 
afforded by the six regional accrediting agencies to educational 
institutions facing the denial or withdrawal of accreditation. 
The Article also discusses additional procedural safeguards 
that the authors believe should be provided to colleges and 
universities. These considerations lead the authors to question 
the accrediting agencies’ claim that they are not engaged in 
‘‘state action’’ which would subject them to constitutional due 
process requirements. The authors conclude that these re- 
quirements would not have to burden administrative agencies 
with inappropriate procedures: non-technical administrative 
law procedures could be readily adapted to this context. 


‘*Educating’’ Lawyers about the Implications of Cost Accounting 
Standards for Government Contracts and Grants with Educa- 
tional Institutions Thomas A. Lemmer 

Paul E. Pompeo 
This Article provides a comprehensive discussion of the Cost 
Accounting Standards that will apply to educational institu- 
tions that contract with or receive grants from the federal 
government. First, the history of the Cost Accounting Stan- 
dards and the Cost Accounting Standards Board is discussed. 
Next, the Standards proposed for educational institutions and 
the implementing regulations are analyzed. Importantly, the 


authors consider the impact that the Standards and regulations 
will have on educational institutions. Moreover, this Article 
discusses issues involving administration of the Cost Account- 
ing Standards and provides recommendations in this regard for 
attorneys associated with education institutions. 


STUDENT NOTE 
Atlanta College of Medical & Dental Careers, Inc. v. Riley: The 
Right of a School to Appeal the Education Department’s 
Calculation of its Loan Default Rate Jeffrey Swanson 141 





FREEDOM FOR THE THOUGHT THAT WE 
HATE: A POLICY ANALYSIS OF STUDENT 
SPEECH REGULATION AT AMERICA’S 
TWENTY LARGEST PUBLIC UNIVERSITIES 


RICHARD KIRK PAGE* 
Kay HARTWELL HUNNICUTT** 


INTRODUCTION 


The presence of hostile and harassing speech on college and univer- 
sity campuses in the United States is well documented.' The decades 





* Richard Kirk Page, Ed.D., recently earned a doctorate at Arizona State University 
in the area of Higher and Adult Education where he completed the dissertation upon 
which this article is based. He is currently Director of Housing at Ricks College, the 
largest private two-year college in the United States. 

** Kay Hartwell Hunnicutt, Ph.D., J.D., is an associate professor in the College of 
Education, Division of Educational Leadership and Policy Studies at Arizona State 
University. She teaches courses on School Law, has served as acting coordinator of the 
Higher Education program, and consults and practices as an attorney in the area of school 
law. 

The authors would like to thank Professors Charles R. Calleros, Nick Appleton, Quentin 
Bogart, and Christine Wilkinson, and Attorney Ed Johnson for their assistance in review- 
ing previous drafts of this article. 

1. See, e.g., Bitte W. DziecH & LINDA WEINER, THE LECHEROUS PROFESSOR: SEXUAL 
HARASSMENT ON CAMPus (1984); HowarD J. EHRLICH, CAMPUS ETHNOVIOLENCE AND THE POLICY 
Options (1990); J. Peter Byrne, Racial Insults and Free Speech Within the University, 79 
Geo. L.J. 399 (1991); Richard Delgado, Campus Antiracism Rules: Constitutional Narra- 
tives in Collision, 85 Nw. U. L. Rev. 343 (1991); Joseph M. Fernandez, Bringing Hate 
Crime into Focus: The Hate Crime Statistics Act of 1990, Public Law No. 101-275, 26 
Harv. C.R.-C.L.L. Rev. 261 (1991); Steve France, Hate Goes to College, A.B.A. J., July 
1990, at 44; Leonard Gordon, Racism on College Campuses: Reflections on Changing 
Attitudes, 17 J. INTERGROUP REL. 3 (1990-91); Linda Haviland, Note, Student Discriminatory 
Harassment, 16 J.C. & U.L. 311 (1989); Sylvia Hurtado, The Campus Racial Climate: 
Contexts of Conflict, 63 J. HiGHER Epuc. 539 (1992); Charles R. Lawrence III, If He Hollers 
Let Him Go: Regulating Racist Speech on Campus, 1990 Duke L.J. 431 {hereinafter 
Lawrence, If He Hollers Let Him Go]; Mari J. Matsuda, Public Response to Racist Speech: 
Considering the Victim’s Story, 87 Micu. L. Rev. 2320 (1989); Chester E. Finn, Jr., The 
Campus: ‘‘An Island of Repression in a Sea of Freedom’’, COMMENTARY, Sept. 1989, at 
17; Courtney Leatherman, More Anti-Semitism is Being Reported on Campuses, but 
Educators Disagree on How to Respond to It, CHRON. HIGHER Epuc., Feb. 7, 1990, at A1; 
Jon Wiener, Words That Wound: Free Speech for Campus Bigots, NaTION, Feb. 26, 1990, 
at 272; Letter from Rikki Kanner, Program Director of Hillel Union of Jewish Students 
adjacent to Arizona State University, to Dr. Leon Shell, Arizona State University Assistant 
Vice President of Student Affairs (Apr. 2, 1991) (copy on file with the authors); Letter 
from Leigh Nicole Gross, Arizona State University Student, to Lattie Coor, President of 
Arizona State University (Feb. 20, 1991) (copy on file with the authors). 
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from the 1960s through the 1990s have seen a dramatic increase in the 
ratio of minority to majority students, bringing with it not only greater 
cultural diversity, but also an increase in racial and ethnic unrest. 

The resurgence of students’ use of hateful speech in the decade of 
the 1980s, along with an increased emphasis on civil rights and mi- 
nority student retention, understandably gives rise to new attempts by 
some institutions to regulate the use of hostile, intimidating, and 
harassing speech on campus.” This attempted regulation has resulted 
in a collision of students’ constitutional rights to free speech® on the 
one hand, and their constitutional rights to equal protection under the 
law‘ on the other. 





2. See, e.g., Charles R. Calleros, Reconciliation of Civil Rights and Civil Liberties 
After R.A.V. v. St. Paul: Free Speech, Anti-Harassment Policies, Multicultural Education, 
and Political Correctness at Arizona State University, 1992 UTAH L. REv. 1205; Mark 
Cammack & Susan Davies, Should Hate Speech Be Prohibited in Law Schools?, 20 Sw. 
U.L. REv. 145 (1991); Delgado, supra note 1; Lauri A. Ebel, University Anti-Discrimination 
Codes v. Free Speech, 23 N.M.L. REv. 169 (1993); Robert Ehrlich & Joseph Scimecca, 
Offensive Speech on Campus: Punitive or Educational Solutions?, 72 Epuc. REc. 26 
(1991); Gerald Gunther, Good Speech Bad Speech: Should Universities Restrict Expression 
That Is Racist or Otherwise Denigrating? No, Stan. Law., Spring 1990, at 7; Charles R. 
Lawrence III, Good Speech Bad Speech: Should Universities Restrict Expression That Is 
Racist or Otherwise Denigrating? Yes, STAN. Law., Spring 1990, at 6 [hereinafter Lawrence, 
Good Speech Bad Speech]; Rhonda G. Hartman, Hateful Expression and First Amendment 
Values: Toward a Theory of Constitutional Constraint on Hate Speech at Colleges and 
Universities After R.A.V. v. St. Paul, 19 J.C. & U.L. 343 (1993); Patricia B. Hodulik, 
Prohibiting Discriminatory Harassment by Regulating Student Speech; A Balancing of 
First Amendment and University Interests, 16 J.C. & U.L. 573 (1990); Robin M. Hulshizer, 
Comment, Securing Freedom from Harassment Without Reducing Freedom of Speech; 
Doe v. University of Michigan, 76 Iowa L. REv. 383 (1991). 

3. Nadine Strossen, Regulating Racist Speech on Campus: A Modest Proposal?, 1990 
Duke L.J. 484 (1990). Strossen, general counsel for the American Civil Liberties Union 
(ACLU), is at the forefront of the Civil Libertarian argument that holds that the consti- 
tutional value of free speech as inviolable. See also Murdock v. Pennsylvania, 319 U.S. 
105, 115, 63 S. Ct. 870, 876 (1943) (‘‘Freedom of press, freedom of speech, freedom of 
religion are in a preferred position.’’). 

4. See U.S. Const. amend. XIV, § 1; 20 U.S.C. §§ 1681-88 (1988) (Title IX of the 
Education Amendments of 1972); 42 U.S.C. § 2000d (1988) (Title VI of the Civil Rights 
Act of 1964); 42 U.S.C. § 2000e to 2000e-17 (1988); see also Lawrence III, If He Hollers 
Let Him Go, supra note 1, in support of the equal protection argument. Although Charles 
Lawrence and Nadine Strossen are both devout civil libertarians and ACLU supporters, 
they disagree on certain civil liberties issues. Earlier versions of Lawrence’s and Strossen’s 
articles were presented as papers for a plenary session of the 1989 Biennial Conference 
of the ACLU. Papers presented at this session served as a basis of discussion by delegates 
in small working groups who then proposed policy resolutions for adoption by the 
convention. Following a spirited debate, a resolution supporting narrowly-framed res- 
trictions of racist speech on campuses was defeated by the convention. On October 13, 
1990, the ACLU National Board of Directors, without dissent, adopted a statement entitled 
“‘ACLU Policy Statement; Free Speech and Bias on College Campuses.’’ This statement 
“reaffirms [the ACLU’s] traditional and unequivocal commitment both to free speech and 
to equal opportunity.’’ Id. at pmbl. The policy supports college and university ‘‘disci- 
plinary codes aimed at restricting acts of harassment, intimidation and invasion of 
privacy,’’ Id. § 3, and advocates the use of orientation, counseling, educational, and 
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Two factors add an emotional component to this issue. First is the 
encroachment upon students’ civil rights, i.e., the rights of minorities 
to fair and equal educational environment and opportunity. Second is 
the possible curtailment of civil liberties, i.e., the rights of citizens of 
the United States to exercise freedom of speech, even when that speech 
is demeaning to others. To understand the complexity of this issue and 
help liberate it from emotionally-charged discussion, one must analyze 
relevant provisions of the United States Constitution, United States 
Supreme Court cases, other federal court decisions, and pertinent fed- 
eral and state statutes. 

The first issue to consider is that campus speech regulations must 
not abridge the constitutionally-protected individual right to the free 
exercise of speech. The First Amendment to the Constitution says that 
‘Congress shall make no law ... abridging the freedom of speech.’’® 
Furthermore, the Fourteenth Amendment extends this protection to 
citizens as they are governed by state statutes and state actions: ‘‘No 
State shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States.’’® This becomes important 
as state-financed and state-governed institutions, such as public uni- 
versities, begin to adopt rules and regulations governing speech. 

The second issue to consider is whether to provide students with 
equal protection under the law from harassment, intimidation, or hostile 
speech based on a person’s race, ethnicity, religion, gender, national 
origin, or other protected status. Establishing this basic concept, the 
Fourteenth Amendment states that ‘‘[n]o State shall make or enforce 
any law which shall . . . deny to any person within its jurisdiction the 
equal protection of the laws.’’? Therefore, some commentators propose 
that one basic premise governing higher education in America is that 
students in an educational environment should be protected from the 
actions of others that encroach on fair and equal access to an education.*® 

While there is some speech-related behavior that is obviously subject 
to existing civil and criminal remedies,® other speech-related behavior 
is not. The four important questions to be answered are: (1) What type 
of speech can be legally regulated on public college and university 





extracurricular programs, rather than the curtailment of speech, to address the question 
of invidious discrimination on campus. Id. § 4. 

5. U.S. Const. amend. I. 

6. Id., amend. XIV, §1. 

7. Id. 

8. Lawrence, If He Hollers Let Him Go, supra note 1; Matsuda, supra note 1. See 
also Calleros, supra note 2. 

9. Current Arizona state statutes codify as crimes: threats and intimidation, Ariz. 
Rev. StaT. ANN § 13-1202 (1993); assault, id. § 13-1203 (1993); criminal damage to 
property, id. § 13-1602 (1993); unlawful assembly, id. § 13-2902 (1993); riot, id. § 13- 
2903 (1993); disorderly conduct, id. § 13-2904 (1993); interference with an educational 
institution, id. § 13-2911 (1993), and the use of the telephone to terrify, intimidate, 
threaten, harass, annoy, or offend, id. § 13-2916 (1993). 
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campuses? (2) What type of speech must remain protected? (3) Do 
university speech codes regulate speech within the constitutional limits 
established by legislative and judicial precedent? and (4) What are large 
public universities (education policy leaders) in the country currently 
doing to regulate hateful or harassing speech on their campuses? 

The purpose of this article is fourfold: (1) to clarify the current status 
of University ‘‘hate speech’’ regulations by: (a) analyzing Supreme 
Court and other federal cases relevant to state regulation of speech on 
public college and university campuses and (b) extracting the ‘‘salient 
constitutional principles’ that apply to college and university regula- 
tion of ‘‘hate speech’’; (2) to document the types of speech codes that 
are currently being employed to regulate student speech by the larger 
campuses in the United States; (3) to compare those university speech 
codes to the aforementioned ‘‘salient constitutional principles’’ to de- 
termine whether the codes could pass current judicial muster; and (4) 
to provide a coherent set of guidelines and recommendations for uni- 
versities to consider as they analyze new or existing policies and 
procedures that regulate ‘‘hate speech’’ on campus. 

The authors surveyed the twenty public universities in the United 
States that have the largest total student enrollment,’® as identified by 
the Chronicle of Higher Education.’ These institutions were questioned 
regarding their current policies and procedures governing students’ 


harassing, discriminatory or hateful speech. The survey information 
collected from each of the universities was compiled and is presented 
in the aggregate to offer a composite view of the current approach to 
speech regulation in America’s largest institutions. 

Ten of the universities, according to each school’s legal counsel, 
have policies that specifically address ‘‘hateful or harassing speech or 
conduct.’’ The code of conduct from each of these ten universities is 





10. Arizona State University, Indiana University—Bloomington, Michigan State Uni- 
versity, Ohio State University—Main, Pennsylvania State University—Main, Purdue Uni- 
versity, San Diego State University, Texas A&M University, University of Arizona, 
Universtiy of California at Los Angeles, University of Florida, University of Houston— 
University Park, University of Illinois—Urbana-Champaign, University of Maryland— 
College Park, University of Michigan—Ann Arbor, University of Minnesota—Twin Cities, 
University of Texas—Austin, University of Washington, University of Wisconsin—Ma- 
dison, and Wayne State University. Five additional universities were used in a pilot 
study for the survey. They were Rutgers University—New Brunswick, Temple University, 
University of California—Berkeley, University of Cincinnati—Main, and the University 
of South Florida. The authors express gratitude to the legal counsel at these universities 
for their cooperation in this study. 

11. 1991 Enrollment by Race at 3,100 Institutions of Higher Education, CHRON. HIGHER 
Epuc., Mar. 3, 1993, at A31. Not only were total enrollment figures reported, but this 
article also presented each institution’s enrollment by race. Conspicuously absent from 
this list were University of California at Los Angeles and University of California— 
Berkeley. A disclaimer accompanying the list indicated that about 300 universities had 
not answered the survey distributed by the Chronicle, and therefore were not included. 
Since it would be an oversight to exclude them, they were added to the list and equivalent 
data were obtained for them. 
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critically analyzed against the ‘‘salient constitutional principles’’ iden- 
tified in the holdings of the major court cases reviewed. Several sample 
policy statements that violate one or more of the ‘‘salient constitutional 
principles’ are cited as examples of the type of wording to avoid. 
Likewise, several model statements are cited. 

The final objective of this article is to draw some conclusions and 
make recommendations for university policy-makers who are consid- 
ering adopting or changing a ‘‘hate speech’’ code. ‘‘Policy analysis 
deals with the question of what the institution or system should do— 
goals, directions, and the institutional processes for achieving those 
goals.’’?? 

One of the most difficult tasks involved in any study of a complex 
social or judicial issue is defining the focus of the study: which issues 
to include and which to leave out.'* This article focuses only on ‘‘hate 
speech’’ codes at public universities as they relate to students. It does 
not discuss professors’ classroom speech and the censorship of outside 
speakers, since these have unusual implications relating to academic 
freedom and prior restraint.'* Private universities, although viewed 
differently by the courts, may be under obligations similar to those 
discussed in Part I. 

Part I of this article reviews the historical context within which the 
‘‘*hate speech’’ controversy finds itself, including both foundational 
court cases and other major cases that affect ‘‘hate speech’’ regulation 
at the university level. Part II distills this basic jurisprudence into thirty 
‘‘salient constitutional principles’ that should be considered when 
evaluating the constitutionality of a campus ‘‘hate speech’’ code. Part 
III uses the thirty ‘‘salient constitutional principles’’ to analyze sections 
of student codes of conduct that may infringe on student speech on 
campus. Part IV summarizes the most important findings of a survey 
of the legal counsel at the twenty largest universities in the United 
States on ‘‘hate speech’’ regulation, conducted in May 1993. Part V 
discusses the factors that university policy-makers should consider 
when reviewing the constitutionality of a current or potential ‘‘hate 
speech’”’ code. Finally, Part VI supplies a list of resources that provide 
alternative ‘‘hate speech’’ codes. 


I. ‘‘HATE SPEECH’’ AND THE COURTS 


The issue of hateful and harassing speech has been a divisive one, 
not only for the campus community, but for ostensibly single-minded 





12. Judith I. Gill & Laura Saunders, Editor’s Notes, 76 New DIRECTIONS FOR INSTITU- 
TIONAL RESEARCH 1, 2 (1992). See also Cameron Fincher, Policy Analysis and Institutional 
Research, in KEY RESOURCES ON HIGHER EDUCATION GOVERNANCE, MANAGEMENT, AND LEAD- 
ERSHIP: A GUIDE TO LITERATURE (Marvin W. Peterson & Lisa A. Mets eds., 1987). Fincher 
maintains that policy analysis ‘‘is the most effective means of clarifying policy issues, 
reshaping or redirecting policy, and establishing a less confused policy-making process.’’ 
Id. at 283. 

13. EpwarD S. QUADE, ANALYSIS FOR PUBLIC DECISIONS (1975). 

14. A recent debate of the First Amendment and professors’ classroom speech can be 
found in A.B.A. J., Feb. 1994, at 40-41. 
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and steadfast organizations such as the American Civil Liberties Union 
(ACLU). Even the ACLU has found its members so severely divided on 
this issue that, as ACLU President Nadine Strossen says, it may ‘‘end 
up splitting us apart.’’’ 

On one side of the issue are the traditional civil libertarians who 
interpret, in an absolutist fashion, the First Amendment phrase that 
says, ‘‘Congress shall make no law ... abridging the freedom of 
speech.’’*® This interpretation has been one of the driving forces for 
the ACLU since the organization’s inception in 1920.'7 Over the past 
several years, however, more and more members of the ACLU have 
come to believe that civil rights—the rights of minority members of 
society to fair and equal treatment—ought to supersede civil liberties." 

The objective of Part I is to document the details of both sides of the 
‘‘hate speech’’ argument. First, the civil rights or equal protection 
perspective is reviewed. Second, the courts’ perception of the university 
as part of the public forum and the marketplace of ideas is detailed. 
Third, the major theories of free speech are discussed. Fourth, the 
foundational and major court cases that impact speech policies at the 
university are reviewed. Fifth, the concept of content-based regulations 
is surveyed and a ‘‘new jurisprudence,’’ which allows a greater reach 
to university censorship of speech, is proposed. Lastly, the obligations 
of private educational institutions are addressed. 


9” 


A. Civil Rights and Equal Protection Issues 


One major perspective involved in the ‘‘hate speech’’ issue on campus 
concerns providing students with equal protection under the law from 
harassment, intimidation or hostile speech based on a person’s race, 
ethnicity, religion, gender, national origin or other protected status. 





15. Dennis Cauchon, Debate Over Competing Principles: Conflict May ‘‘End Up 
Splitting Us Apart’’, USA Topay, Mar. 31, 1993, at A1; see also Bill Blum & Gina 
Lobaco, Fighting Words at the ACLU, Cat. Law. REv., Feb. 1990, at 43; Susan Gellman, 
Sticks and Stones Can Put You in Jail, but Can Words Increase Your Sentence? Consti- 
tutional and Policy Dilemmas of Ethnic Intimidation Laws, 39 UCLA L. REv. 333 (1991). 
16. U.S. Const. amend. I (emphasis added). 
17. Cauchon, supra note 15. 
18. Civil rights are rights given, defined, and circumscribed by positive laws (which 
grant some right) enacted by civilized communities. See Sowers v. Ohio Civil Rights 
Comm’n, 252 N.E.2d 463, 474 (Ohio C.P. Trumbull County 1969). This case provides a 
thorough review of the concepts of civil rights and civil liberties. See also Thomas Grey, 
Civil Rights v. Civil Liberties: The Case of Discriminatory Verbal Harassment, 63 J. 
HIGHER Epuc. 485 (1992), for a thorough review of these issues. 
Civil rights differ, in theory at least, from civil liberties in that civil rights are 
positive in nature, and civil liberties are negative in nature; that is civil liberties 
are immunities from governmental interference or limitations on governmental 
action (such as those embodied in the First Amendment) which have the effect 
of reserving rights to individuals. 

Steven H. Gifis, BARRON’s Law Dictionary 73 (3d ed. 1991) (emphasis added). 
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One statement from Brown v. Board of Education,’® the landmark case 
in which the United States Supreme Court overruled its prior ‘‘separate 
but equal’’ stance, seems to paraphrase this perspective on public 
education. ‘‘Such an opportunity, where the state has undertaken to 
provide it, is a right which must be made available to all on equal 
terms.’’?° 

Some commentators see the campus concern for equal protection as 
just another passing fad; one of a number of ‘‘politically correct’’ 
statements released to the press by campus administrators in order to 
appease complaining factions of the campus community.”' Others see 
the issue solely as one of protecting students from the actions of others 
(which are not protected by First Amendment rights to free speech), 
rather than the expressions of others (which are protected by the First 
Amendment).”? Still others see the campus responsibility for equal 
protection as a great opportunity for teaching the virtues of tolerance 
and understanding.”° 

Those on the other side of the debate see these approaches as 
deferential and condescending substitutes for ‘‘real’’ equal protection. 
These measures do not satisfy many who believe that minorities have 
suffered decades of discrimination and repression and deserve to be 
protected from the direct, immediate, and substantial injury that results 
from invidious discrimination.” 

Establishing this basic concept, the Fourteenth Amendment states 
that ‘‘[nJo State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; . . . nor deny 
to any person within its jurisdiction the equal protection of the laws.’’*5 

The Fourteenth Amendment provides the foundation of most theories 
that propose regulation of hateful and hostile speech on campus.” 
These theories hold that incessant racial categorization and the treat- 
ment of minority individuals as second-class citizens impair an indi- 





19. 347 U.S. 483, 74 S. Ct. 686 (1954). 

20. 347 U.S. at 493, 74 S. Ct. at 691. 

21. Craig B. Anderson, Comments, Political Correctness on Campuses: Freedom of 
Speech v. Doing the Politically Correct Thing, 46 SMU L. Rev. 171 (1992). 

22. Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE 
LJ. 877, 955-56 (1963). 

23. Alan E. Brownstein, Regulating Hate Speech at Public Universities: Are First 
Amendment Values Functionally Incompatible with Equal Protection Principles?, 39 Burr. 
L. Rev. 1, 51 (1991). 

24. Lawrence, If He Hollers Let Him Go, supra note 1; see also Kenneth Lasson, 
Racial Defamation as Free Speech: Abusing the First Amendment, 17 CoLuM. Hum. RTs. 
L. REv. 11 (1985); Lawrence, Good Speech Bad Speech, supra note 2; Charles R. Lawrence, 
III, Speech That Harms: An Exchange: Acknowledging the Victims’ Cry, 76 ACADEME 10 
(1990); Mari J. Matsuda et al., Language as Violence v. Freedom of Expression: Canadian 
and American Perspectives on Group Defamation, 37 Burr. L. REV. 337 (1989); Matsuda, 
supra note 1. 

25. U.S. Const. amend. XIV, § 1 (emphasis added). 

26. Delgado, supra note 1. 
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vidual’s ability to obtain an equal education. Hateful remarks silence 
rather than further discussion, impair rather than empower, distort the 
truth rather than attempt to discover it, and degrade rather than uplift.” 
This results in an unequal burden upon one group for the benefit of 
the First Amendment, and an unequal education for minority students 
who are subjected to this type of ‘‘speech.’’?* 

Richard Delgado*® likens this type of constant hateful repression to 
the effects of water dropping upon sandstone. ‘‘[I]t is a pervasive harm 
which only the most hardy can resist.’’*° Some would dismiss one 
drop—one incident—as isolated, but taken together, these compounded 
‘‘drops’’ wear down and can harm the students who are victims of 
discriminatory and hostile speech. 


These terse epithets come down to our generation weighted with 
hatreds accumulated through centuries of bloodshed .... They 
are not in that class of epithets whose literal sting will be drawn 
if the speaker smiles when he uses them. They are always, and 
in every context, insults which do not spring from reason and can 
be answered by none. Their historical associations with violence 


are well understood, both by those who hurl and those who are 
struck by these missiles.*' 


Regarding the collision of First and Fourteenth Amendment issues, 
Delgado aptly observes that ‘‘we are in uncharted terrain: we lack a 
pole star.’’*? No university speech code that has adopted Fourteenth 
Amendment protections has passed judicial muster.** Furthermore, much 
of the discussion about restricting First Amendment freedoms in this 
context ‘‘tends to be somewhat theoretical and philosophical’’** rather 
than based on sound jurisprudence. 

Some commentators on this issue would extend content-based regu- 
lation of speech into the classroom and scientific research, saying that 
research about controversial issues related to racial differences is inju- 
rious to self-esteem.** Such proponents of speech regulation buttress 





27. Chester E. Finn, Jr., The Campus: ‘‘An Island of Repression in a Sea of Freedom’”’, 
ComMMENTARY, Sept. 1989, at 17. See also Matsuda, supra note 1, at 2338 (‘To be hated, 
despised, and alone is the ultimate fear of all human beings.’’). 

28. Matsuda, supra note 1, at 2376. 

29. Delgado, supra note 1, at 348. 

30. Id. at 384. 

31. Collin v. Smith, 447 F. Supp. 676, 691 (N.D. Ill. 1978) (quoting Kunz v. New 
York, 340 U.S. 290, 299, 71 S. Ct. 312, 317 (1951) (Jackson, J., dissenting)). 

32. Delgado, supra note 1, at 348. 

33. Id. at 378. 

34. Robert A. Sedler, The Unconstitutionality of Campus Bans on ‘‘Racist Speech:”’ 
The View From Without and Within, 53 U. Prrt. L. Rev. 631, 632 (1992). 

35. Richard Delgado et al., Can Science Be Inopportune? Constitutional Validity of 
Governmental Restrictions on Race-IQ Research, 31 UCLA L. REv. 128 (1983). Delgado 
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their argument for more regulation by saying that a ‘‘marketplace of 
ideas’’ can’t provide a remedy for the harms that are inflicted upon 
minorities.*® 

If aggressive rules intended to limit invidious discrimination have 
not yet been successfully litigated, and most of the explanations for 
limiting hateful speech are theoretical, how do policy-makers at uni- 
versities know just what the courts will allow in the way of speech 
regulation on campus? Answers to this question can be approached 
after a better understanding of public forum, ‘‘marketplace,’’ and free 
speech theories, and the applicable court decisions regarding the lim- 
itation of free speech. 


B. The University as a Public Forum’ 


The doctrine of the public forum began with an effort by Justice 
Holmes, when on the Massachusetts Supreme Judicial Court, ‘‘to solve 
a difficult First Amendment problem by simplistic resort to a common- 
law concept.’’** In Davis v. Massachusetts,*® a preacher was convicted 
under an ordinance prohibiting any public address upon publicly- 
owned property without a permit from the mayor. In upholding the 
permit ordinance, Holmes indicated that ‘‘for the legislature absolutely 
or conditionally to forbid public speaking in a highway or park is no 
more an infringement of rights of a member of the public than for the 


owner of a private house to forbid it in the house.’’*° On appeal, the 
United States Supreme Court upheld the decision and unanimously 
adopted the Holmes rationale, saying, ‘‘the right to absolutely exclude 
all right to use [public property] necessarily includes the authority to 
determine under what circumstances such use may be availed of, as 
the greater power contains the lesser.’’** 





and his colleagues conclude that ‘‘regulation of genuinely scientific race-IQ research 
would be constitutional if narrowly aimed at those specific social harms that may arise 
immediately and demonstrably from the very act of research: stigma, psychological injury, 
and the risk of violence.’’ Id. at 225. 

36. Sean M. Selegue, Campus Anti-Slur Regulations: Speakers, Victims, and the First 
Amendment, 79 Cat. L. REv. 919 (1991); see also Lawrence, If He Hollers Let Him Go, 
supra note 1, at 466 (commenting that it is difficult to use the ‘‘marketplace of ideas’’ 
to solve minority concerns when ‘‘most blacks—unlike many white civil libertarians— 
do not have faith in free speech as the most important vehicle for liberation.’’). 

37. For a more comprehensive analysis of the public forum than is permitted in this 
article, see STEVEN H. SHIFFRIN & JESSE H. CHOPER, THE First AMENDMENT: CASES, COMMENTS, 
QUESTIONS (1991); Robert C. Post, Between Governance and Management: The History 
and Theory of the Public Forum, 34 UCLA L. REv. 1713 (1987); Geoffrey R. Stone, Fora 
Americana: Speech in Public Places, 1974 Sup. Cr. Rev. 233. For a treatment of this 
issue as it relates specifically to the university, see Brownstein, supra note 23; Harry 
Kalven, Jr., The Concept of the Public Forum: Cox v. Louisiana, 1965 Sup. Cr. REv. 1. 

38. Vince Blasi, Prior Restraints on Demonstrations, 68 MiIcH. L. REv. 1482, 1484 
(1970). 

39. 39 N.E. 113 (Mass. 1895). 

40. Id. at 113. 

41. Davis v. Massachusetts, 167 U.S. 43, 48, 17 S. Ct. 731, 733 (1897). 
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This rationale survived until 1939 when the Supreme Court rejected 
the Davis dictum and uttered its now famous ‘‘counter dictum,’’ which 
has ‘‘played a central role in the evolution of the public forum theory.’’* 
In Hague v. Committee for Industrial Organization,** the Court stated: 


Wherever the title of streets and parks may rest, they have im- 
memorially been held in trust for the use of the public and, time 
out of mind, have been used for purposes of assembly, commu- 
nicating thoughts between citizens, and discussing public ques- 
tions. Such use of the streets and public places has, from ancient 
times, been a part of the privileges, immunities, rights, and lib- 
erties of citizens. [This privilege of a citizen] is not absolute, but 
relative, and must be exercised in subordination to the general 
comfort and convenience, and in consonance with peace and good 


order; but it must not, in the guise of regulation, be abridged or 
denied.** 


Only eight months later, the Court invalidated several ordinances 
prohibiting leafletting on the public streets or in other public places 
and added some impressive content to Hague. In Schneider v. New 
Jersey,*® the Court reaffirmed municipalities’ obligation to 


keep their communities’ streets open and available for movement 
of people and property, the primary purpose to which the streets 
are dedicated. So long as legislation to this end does not abridge 
the constitutional liberty of one rightfully upon the street to impart 
information through speech or the distribution of literature, it may 
lawfully regulate the conduct of those using the streets.* 


The Court elaborated that citizens do not have the freedom to throw 
“literature broadcast in the streets,’’ since ‘‘such conduct . . . bears no 
necessary relationship to the freedom to speak, write, print or distribute 
information or opinion.’’*? Current public forum theory now concludes 
that governments must allow access to streets, parks, and other public 
property for use by its owners, the citizens of the United States. 

Although government may regulate behavior that would be disruptive 
to the intended primary use of the property, it cannot regulate speech 
on the basis of content.*? Government may impose only reasonable, 





42. SHIFFRIN & CHOPER, supra note 37, at 369. 

43. 307 U.S. 496, 59 S. Ct. 954 (1939). 

44. 307 U.S. at 515, 59 S. Ct. at 964. 

45. 308 U.S. 147, 60 S. Ct. 146 (1939). 

46. 308 U.S. at 160, 60 S. Ct. at 150. 

47. 308 U.S. at 161, 60 S. Ct. at 150. 

48. Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S. 788, 105 S. Ct. 
3439 (1985). 

49. R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992). 
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content-neutral restrictions on the time, place, and manner in which 
the public forum is used.*° This test, known as the O’Brien test, deems 
restrictions ‘‘reasonable’’ when: 


a) they are within the constitutional power of the government; 

b) they further an important or substantial governmental interest; 

c) the governmental interest is unrelated to the suppression of 
free expression; and 

d) the incidental restriction on alleged First Amendment free- 


doms is no greater than is essential to the furtherance of that 
interest.* 


In addition, any restrictions must: 


e) be justified without reference to the content of the regulated 
speech; and 

f) leave open ample alternative channels for communication of 
the information.*? 


Three types of fora that are inherent to any public university are 
identified in Cornelius v. NAACP Legal Defense and Educational Fund, 
Inc.®? They are the traditional public forum, the non-traditional public 
forum created by government designation, and the non-public forum. 

The traditional public forum includes streets, sidewalks, open mall 
areas, and other generally public areas on campus. Since the traditional 
purpose of a public forum is the ‘‘free exchange of ideas, speakers can 
be excluded from a public forum only when the exclusion is necessary 
to serve a compelling state interest and [when] the exclusion is narrowly 
drawn to achieve that interest.’’* 

The non-traditional public forum consists of ‘‘a place or channel of 
communication for use by the public at large for assembly and speech 





50. Papish v. Board of Curators, 410 U.S. 667, 93 S. Ct. 1197 (1973); Healy v. James, 
408 U.S. 169, 92 S. Ct. 2338 (1972). 

51. United States v. O’Brien, 391 U.S. 367, 377, 88 S. Ct. 1673, 1679 (1968); see 
also R.A.V., 112 S. Ct. at 2544. In Ward v. Rock Against Racism, 491 U.S. 781, 109 S. 
Ct. 2746 (1989), the Court indicates that any restriction on time, place or manner ‘‘need 
not be the least restrictive or least intrusive means of doing so.’’ 491 U.S. at 798, 109 
S. Ct. at 2757-58. 

52. Heffron v. International Soc’y for Krishna Consciousness, 452 U.S. 640, 648, 101 
S. Ct. 2559, 2564 (1981); see also R.A.V., 112 S. Ct. 2538 (1992); Ward, 491 U.S. 781, 
109 S. Ct. 2746 (1989); Frisby v. Schultz, 487 U.S. 474, 108 S. Ct. 2495 (1988); 
Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 101 S. Ct. 2882 (1981); Virginia 
Pharmacy Bd. v. Virginia Citizens Consumer Council, 425 U.S. 748, 96 S. Ct. 1817 
(1976); Papish, 410 U.S. 667, 93 S. Ct. 1197 (1973); Cox v. Louisiana, 379 U.S. 536, 85 
S. Ct. 453 (1965); Cox v. New Hampshire, 312 U.S. 569, 61 S. Ct. 762 (1941); Shelton 
v. Trustees of Ind. Univ., 891 F.2d 165 (7th Cir. 1989). 

53. 473 U.S. 788, 105 S. Ct. 3439 (1985). 

54. 473 U.S. at 800, 105 S. Ct. at 3448. 
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for use by certain speakers or for the discussion of certain subjects.’’* 
These areas do not simply develop on their own, according to the 
Cornelius Court, but must be created by the university for that purpose. 
The university is not required to retain the open character of the facility 
once the use of that forum for a particular purpose has been concluded. 

The limits of the public forum were also delineated in Cornelius, as 
the Court discussed the appropriate use of public property. The federal 
government sought to limit the number and types of charitable groups 
allowed to solicit through the Combined Federal Campaign (CFC),*® a 
charitable fund raising drive carried on in federal offices by government 
employees on government time.*’ The Court concluded that although 
the CFC took place in public offices, the government’s intended use of 
the offices was to raise funds for a charitable purpose while minimizing 
the disruption of the federal workplace. In finding that there was no 
intent on the part of the government to open the federal workplace to 
all speech, the Court held that, even though the CFC offices were 
government property, they were not considered a public forum.*® Thus, 
the Court examined the primary purpose of the governmental institu- 
tion, permitting regulation of only that speech that was fundamentally 
incompatible with that mission. 

In addition to being viewed by the courts as a public forum, the 
streets, sidewalks, and open malls of a university are also seen as 
having special characteristics and missions inherent to an institution 
of higher education. These special characteristics become readily ap- 
parent when looking at the university, as judges have done, as a 
‘marketplace of ideas.’’ 

In Sweezy v. New Hampshire, the Supreme Court addressed this 
question and included a paragraph-long encomium on the virtues of 
the university. The language used in the decision indicates that the 
Court sees a university not only as a public forum, but also as crucially 
involved in the marketplace of ideas. This special role carries with it 
a heightened responsibility to maintain an open interchange of ideas, 
even offensive ideas.*? The marketplace concept further imposes upon 
the university the responsibility to maintain ‘‘the widest latitude for 
free expression and debate consonant with the maintenance of order.’’®™ 





55. 473 U.S. at 802, 105 S. Ct. at 3449; see also Perry Educ. Ass’n v. Perry Local 
Educators’ Ass’n, 460 U.S. 37, 45-46, 103 S. Ct. 948, 955 (1983). 

56. 473 U.S. at 792, 105 S. Ct. at 3443. 

57. 473 U.S. at 790, 105 S. Ct. at 3443. 

58. 473 U.S. at 806, 105 S. Ct. at 3451. 

59. Id. 

60. See, e.g., Greer v. Spock, 424 U.S. 828, 96 S. Ct. 1211 (1976) (holding that a 
military base is not a public forum). 

61. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

62. Papish, 410 U.S. 667, 98 S. Ct. 1197 (1973). See also Abrams v. United States, 
250 U.S. 616, 630, 40 S. Ct. 17, 22 (1919). 

63. Healy, 408 U.S. at 171, 92 S. Ct. at 2341. See also Robert W. McGee, Hate 
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Chief Justice Warren supported this theory in the Court’s decision in 
Sweezy: 


To impose any strait jacket upon the intellectual leaders in our 
colleges and universities would imperil the future of our Nation. 
No field of education is so thoroughly comprehended by man that 
new discoveries cannot yet be made. Particularly is that true in 
the social sciences, where few, if any, principles are accepted as 
absolutes. Scholarship cannct flourish in an atmosphere of sus- 
picion and distrust. Teachers and students must always remain 
free to inquire, to study and to evaluate, .. . otherwise our civi- 
lization will stagnate and die.™ 


The courts identify most places outside the university classroom and 
offices as public fora, and therefore not amenable to governmental 
regulation of freedom of speech. Consequently, streets and sidewalks, 
as well as designated areas of the state-owned university, are seen by 
the courts as necessary to the hearty interchange of opinions inherent 
in the ‘‘marketplace of ideas.”’ 


C. Theories of Free Speech 


The freestyle freedom of speech inherent in the ‘‘marketplace of 
ideas’’ is justified in the minds of many people by the utilitarian vision 
that it achieves some greater social good.®* Kent Greenawalt® outlines 
three relevant justifications for free speech (and freedom of the press): 
the argument from truth, the argument from democratic self-governance, 
and the argument from tolerance. These three justifications are termed 
‘‘consequentialist’’ arguments. He contrasts these three ‘‘consequen- 
tialist’’ ideals with the ‘‘nonconsequentialist arguments’’ that maintain 
that speech is good per se. Suppressing speech under the ‘‘non-con- 
sequentialist’’ theory is ‘‘wrong,’’ merely because it violates rights or 
is unjust. Since this argument is taken at face value, only the ‘‘conse- 
quentialist’’ arguments are elaborated further. 

‘‘The most familiar argument for freedom of speech,’’ according to 
Greenav-alt, ‘‘is that speech promotes the discovery of truth.’’®? He 
quotes this argument as having been at the basis of Milton’s Areopa- 





Speech, Free Speech and the University, 24 AKRON L. REv. 363, 391 (1990) (‘‘In order 
to protect valuable speech from attack, it is necessary to protect speech that is valueless 
as well.’’). 

64. 354 U.S. at 250, 77 S. Ct. at 1211-12. 

65. Calvin R. Massey, Hate Speech, Cultural Diversity, and the Foundational Para- 
digms of Free Expression, 40 UCLA L. REv. 103 (1992). Massey provides a comprehensive 
overview of free speech theories as they relate to hate speech and the First Amendment 
and also discusses the harms which are a result of the abuse of that freedom. 

66. Kent R. Greenawalt, Free Speech Justifications, 89 CoLuM. L. REv. 119 (1989). 

67. Id. at 130. 
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gitica, as well as eloquent opinions by Holmes and Brandeis, and John 
Stuart Mill’s defense of free speech in On Liberty. The foundation of 
this argument for free speech is that if the government can suppress 
any ideas at all, it may suppress ideas that are true. Therefore, the best 
way to discover the truth is to have robust discussion regarding a 
particular topic. In the end, the truth is more likely to emerge in an 
open forum than if the government suppresses what it deems false. 

The second consequentialist ideal, argument from democratic self- 
governance, states that it is important to know and understand what 
the masses desire in order to structure the government to meet the 
needs of the people.® Social stability is a consequence of freedom of 
speech, and therefore justifies freedom’s existence. 

The third consequentialist ideal, argument for free speech, is that of 
tolerance. In his book, The Tolerant Society,”° Lee Bollinger states that 
if people are forced to acknowledge a minority group’s right to express 
an opinion, they are taught the lesson that members of society should 
be tolerant of others whose opinions differ from their own. Interestingly, 
the tolerance justification in favor of freedom of speech directly opposes 
the opinions of some who vociferously support a ban on speech that 
is intolerant of other people because of their race, religion, color, sexual 
orientation or group.”! 


Of the three arguments, Greenawalt feels that the first, the argument 
from truth, is the most persuasive and most readily applied. It appears 
that this is also the argument upon which the courts most rely to 
continue their hard stance in defending freedom of speech on campus. 
The truth justification is basic to the concept of an open forum and the 
free marketplace of ideas discussed earlier. 


D. Foundational and Major Court Cases 


Now that the basic premise of the harms against the individual victim 
of hate and intolerance has been established, and the courts’ view of 
the mission and objective of the university has been outlined, this 
article next considers what happens when these two value systems 
appear to collide in court. 


1. The Foundations 


Several cases provide a jurisprudential foundation to free speech 
cases that directly involve the university as the regulator of speech. 





68. Id. 

69. Id. at 141-42. 

70. LEE BOLLINGER, THE TOLERANT SOCIETY: FREEDOM OF SPEECH AND EXTREMIST SPEECH 
IN AMERICA (1986). 

71. See Cass R. Sunstein, Ideas, Yes; Assaults, No, in First AMENDMENT LAW HANDBOOK 
399 (James L. Swanson ed., 1992-93 ed.); Lawrence, If He Hollers Let Him Go, supra 
note 1; Matsuda, supra note 1. 
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This section reviews each of the foundational cases as a prelude to a 
review of other major cases that more specifically relate to regulation 
of speech at the university. 

In 1919, the Supreme Court made a memorable statement regarding 
regulation of speech in Schenck v. United States.”? In this espionage 
case, the Court stated that ‘‘[t]he most stringent protection of free 
speech would not protect a man in falsely shouting fire in a theatre 
and causing a panic.’’”* This case is often used as justification for the 
fundamental concept that the First Amendment does not protect all 
speech, and, therefore, acceptable exceptions to an absolutist First 
Amendment doctrine can be found. 

Chaplinsky v. New Hampshire” is a seminal case in the history of 
‘‘hate speech’’ regulation. The Supreme Court upheld a statute that 
prohibited any person from saying ‘‘any offensive, derisive or annoying 
word to any other person who is lawfully in any street or other public 
place, nor call him by any offensive or derisive name ... .’’”> It then 
offered the frequently-quoted phrase describing the words that fall 
outside the traditional protections of the First Amendment. ‘“These 
include the lewd and obscene, the profane, the libelous, and the 
insulting or ‘fighting’ words—those which by their very utterance inflict 
injury or tend to incite an immediate breach of the peace.’’”® 

The Court further indicated that ‘‘fighting words’’ are those that 


have a direct tendency to cause acts of violence by the persons to 
whom, individually, the remark is addressed. . .. The word “‘of- 
fensive’’ is not to be defined in terms of what a particular addressee 
thinks .... The test is what men of common intelligence would 
understand would be words likely to cause an average addressee 
to fight.”’ 


The two-part Chaplinsky definition for ‘‘fighting words’’ stood solid 
until the first portion was weakened in Collin v. Smith.”* The Court 
appears to have eliminated the portion of the definition referring to 
words that ‘‘inflict injury,’’ and left intact the portion of the definition 
allowing regulation of speech that tends ‘‘to incite an immediate breach 
of the peace.”’ 





72. 249 U.S. 47, 39 S. Ct. 247 (1919). 

73. 249 U.S. at 52, 39 S. Ct. at 249. 

74. 315 U.S. 568, 62 S. Ct. 766 (1942). 

75. 315 U.S. at 569, 62 S. Ct. at 768. 

76. 315 U.S. at 572, 62 S. Ct. at 769 (quoting ZECHARIAH CHAFEE JR., FREE SPEECH IN 
THE UNITED STATES 149 (1941)). 

77. 315 U.S. at 573, 62 S. Ct. at 770 (quoting State v. Brown, 38 A. 731 (N.H. 1895)). 
See also State v. McConnell, 47 A. 267 (N.H. 1900). 

78. 447 F. Supp. 676 (N.D. Ill.), aff'd, 578 F.2d 1197 (7th Cir.), cert. denied, 439 
U.S. 916, 99 S. Ct. 291 (1978). 
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In Beauharnais v. Illinois,”? the defendant was convicted under a 
state statute prohibiting dissemination of materials that promote racial 
or religious hatred. Justice Frankfurter expanded the ‘‘fighting words 
doctrine’ of Chaplinsky, ruling that libelous statements aimed at groups, 
like those aimed at individuals, fall outside First Amendment protec- 
tion. 

The Court espoused the doctrine that hostile stereotyping in a poster 
might be group defamation, but this rationale was overturned in Collin 
because it did not ‘‘tend to incite an immediate breach of the peace.’’®° 
But, in R.A.V. v. City of St. Paul,®' the general proposition of ‘‘defa- 
mation’’ was held to be within the ‘‘traditional limitations’ on freedom 
of speech. It is unclear whether group libel may give rise to a legal 
remedy, but it appears that, in light of more recent decisions that 
disallow content-based regulation, group libel wouid be a tenuous 
tightrope on which to balance a university speech policy. The Court 
reiterated its stand in Grayned v. City of Rockford,*? when it said that 
words that tend to ‘‘trouble’’ or ‘‘disturb’’ do not rise to the level of 
fighting words. 

In 1968, the Supreme Court decided a landmark case in education 
law regarding the wearing of ‘‘symbolic speech’’ on clothing by stu- 
dents in a public high school. In Tinker v. Des Moines Independent 
School District,** the Court penned these memorable lines: ‘‘It can 
hardly be argued that either students or teachers shed their constitu- 
tional rights to freedom of speech or expression at the schoolhouse 
gate.’’** This case affirmed and expanded the First Amendment consti- 
tutional rights of public school students. Subsequent cases in the higher 
education arena have continued to do so, with certain limitations.® 


For example, in Esteban v. Central Missouri State College,** the court 
said: 


We do hold that a college has the inherent power to promulgate 
rules and regulations; that it has the inherent power properly to 
discipline; that it has the power appropriately to protect itself and 
its property; that it may expect that its students adhere to generally 
accepted standards of conduct; that, as to these, flexibility and 
elbow room are to be preferred over specificity .. . .°’ 





79. 343 U.S. 250, 72 S. Ct. 725 (1952). 

80. 578 F.2d at 1203. 

81. 112 S. Ct. 2538 (1992). 

82. 408 U.S. 104, 111, 92 S. Ct. 2294, 2300 (1972). 

83. 393 U.S. 503, 89 S. Ct. 733 (1969). 

84. 393 U.S. at 506, 89 S. Ct. at 736. 

85. See Hazelwood v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988) (freedom of 
the press); Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 106 S. Ct. 3159 (1986) (oral speech). 


86. 415 F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965, 90 S. Ct. 2169 (1970). 
87. 415 F.2d at 1089. 
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However, as with Esteban and Tinker, Healy v. James*® indicates that 
any rules and regulations must be reasonable with respect to time, 
place, and manner, and must not infringe on the content of the message, 
consistent with the O’Brien test and other limitations addressed earlier. 


2. Other Major Cases 


In addition to these foundational cases, four major cases help outline 
the recent history and current state of the law concerning a state’s use 
of ‘‘hate speech’’ rules.* 


a. Doe v. University of Michigan 


The University of Michigan became the first institution to see a direct 
court challenge of a campus ‘‘hate speech’’ code in Doe v. University 
of Michigan.” In the winter of 1987, there had been an alarming 
sequence of events that prompted the Michigan House of Representa- 
tives and the United Coalition Against Racism to push for a set of rules 
that would govern the use of hostile speech on campus. First, fliers 
were distributed on campus that declared ‘‘‘open season’ on blacks,”’ 
and used offensive language in referring to African-Americans. A week 
later, racist jokes were heard on the campus radio station in an appar- 
ently unrelated incident.” Later, at a rally in which these incidents 
were being protested, a Ku Klux Klan uniform was displayed from a 
dormitory window. The University administration quickly took action 
in the form of a statement from the president expressing outrage at the 
events and reaffirming the University’s dedication to maintaining a 
racially, ethnically, and culturally diverse campus.” 

By the following winter, the University had designed a policy that 
provided for disciplinary action against any student found guilty of 
racial harassment. The proposed policy went through twelve drafts 
and was scrutinized by the students, faculty, administration, and Board 
of Regents before it went into effect on May 31, 1988.%* The policy’s 
framers certainly knew of the ‘‘serious civil liberties questions’’® in- 
volved in the adoption of such a policy, yet they were determined to 
make a strong statement to the campus community that racism would 
not be tolerated in any form. The rule that originally went into effect 





88. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

89. Wisconsin v. Mitchell, 113 S. Ct. 2194 (1993); R.A.V., 112 S. Ct. 2538 (1992); 
UWM Post, Inc. v. Board of Regents, 774 F. Supp. 1163 (E.D. Wis. 1991); Doe v. 
University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989). 

90. 721 F. Supp. 852 (E.D. Mich. 1989). 

91. Id. at 854. 

92. Id. 

93. Id. at 855. 

94. Id. at 856. 

95. Id. at 855. 

96. Kenneth Shaw, president of the University of Wisconsin, declared that his school’s 
policy ‘‘send[s] a message to minority students that the board and its administration do 
care.’’ See Finn, supra note 1, at 17. 
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specifically applied to areas of study,’ and proscribed as punishable 
the following: 


1. Any behavior, verbal or physical, that stigmatizes or victimizes 
any individual on the basis of race, ethnicity, religion, sex, 
sexual orientation, creed, national origin, ancestry, age, mar- 
ital status, handicap, or Vietnam-era veteran status and that 


A. Involves an express or implied threat to an indivi- 
dual’s academic efforts, employment, participation in 
University sponsored extra-curricular activities or per- 
sonal safety; or 
Has the purpose or reasonably foreseeable effect of 
interfering with an individual’s academic efforts, em- 
ployment, participation in University sponsored extra- 
curricular activities or personal safety; or 
Creates an intimidating, hostile, or demeaning envi- 
ronment for education pursuits, employment or partic- 
ipation in University sponsored extra-curricular 
activities.%* 


In August 1989, shortly after the rule went into effect, Section 1(C) 
was withdrawn on the grounds that ‘‘a need exists for further expla- 


nation and clarification of [that section] of the policy.’’*® Later, in the 
winter of 1989, after the case was filed, the University withdrew its 
interpretive guide entitled What Students Should Know about Discrim- 
ination and Discriminatory Harassment by Students in the University 
Environment because ‘‘the information in it was not accurate.’’° 

Doe, a psychology graduate student with a specialty in the field of 
biopsychology, felt the new regulations would hamper his discussion 
of the biological roots of individual differences in personality traits and 
mental abilities. He felt that some of his theories could be perceived 
as sexist or racist by some students because the theories espoused 
genetic and biological factors as major contributors to individual dif- 
ferences. Doe brought suit against the University of Michigan seeking 
a preliminary injunction on the ground that the new regulations would 
unduly chill constitutionally-protected discussion. 





97. 721 F. Supp. at 856 (‘‘[e]ducational and academic centers, such as classroom 
buildings, libraries, research laboratories, recreation and study centers’’). 

98. Id. The second part of the rule read much the same way except that it addressed 
conduct invoiving sexual harassment. 

99. Id. The provision regarding sexual harassment, however, was allowed to remain 
intact. Perhaps this was because the concept of sexual harassment had a track record of 
legislative and judicial backing and had already passed constitutional muster. See, e.g., 
Mary Gray, Academic Freedom and Nondiscrimination: Enemies or Allies?, 66 TEx. L. 
REv. 1591 (1988). 

100. Doe v. University of Mich., 721 F. Supp. at 858. 
101. Id. at 866-67. 
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The court found the policy unconstitutionally overbroad and vague, 
because the terms ‘‘stigmatize’’ and ‘‘victimize’’ are ‘‘not self defining,’’ 
and ‘‘because these words can only be understood with reference to 
some exogenous value system.’’**? The court also took issue with the 
University because it sought to prohibit ‘‘certain speech because it 
disagreed with ideas or messages sought to be conveyed. ... [T]he 
University [could not] proscribe speech simply because it was found to 
be offensive, even gravely so, by large numbers of people.’’' 

Earlier, Papish v. Board of Curators’™ had explained that a university 
could not ban the dissemination of ideas, no matter how offensive, 
based strictly on content.’ A university does, however, have the right 
to impose reasonable time, place, and manner restrictions on the dis- 
semination of ideas on campus.’ Tinker further clarified this issue by 
indicating that actions that involve a ‘‘substantial interference with 
school work or discipline’ are not covered by constitutional guarantees 
of free speech. 1°” 


b. UWM Post, Inc. v. Board of Regents 


UWM Post, Inc. v. Board of Regents,’ which involved the University 
of Wisconsin, was the second major court challenge to a campus speech 
code. The University adopted a hostile speech rule as a result of several 


highly-publicized racial incidents involving fraternities. The rule pro- 
vided for discipline of any student involved in 


[nonacademic} racist or discriminatory comments, epithets or other 
expressive behavior directed at an individual, or on separate oc- 
casions at different individuals, or for physical conduct if such 
comments, epithets or other expressive behavior or physical con- 
duct intentionally: 


1. Demean the race, sex, religion, color, creed, disability, 
sexual orientation, national origin, ancestry, or age of the 
individual or individuals; and 

2. Create an intimidating, hostile, or demeaning environ- 
ment for education, university-related work, or other uni- 
versity-authorized activity.’ 





102. Id. at 859. 

103. Id. at 863 (citations omitted). 

104. 410 U.S. 667, 93 S. Ct. 1197 (1973). 

105. 410 U.S. at 670, 93 S. Ct. at 1199; see also Healy, 408 U.S. 169, 92 S. Ct. 2338 
(1972). 

106. See Papish, 410 U.S. at 670, 93 S. Ct. at 1199; Healy, 408 U.S. at 192, 92 S. Ct. 
at 2352. 

107. 339 U.S. at 511, 89 S. Ct. at 739. 

108. 774 F. Supp. 1163 (E.D. Wis. 1991). 

109. Id. at 1165. 
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The district court concluded that this rule was overbroad as a content- 
based rule that reached a substantial amount of protected speech.’”® In 
addition, it failed to meet both the ‘‘fighting words’’ test’"’ and the 
proposed balancing test'’* from Chaplinsky. 

The UWM Post rule also prohibited some speech that was spoken 
against the indicated groups, but not other types of hostile speech 
directed at non-protected groups. The court indicated that this created 
an unconstitutional content-based form of speech regulation.'” 

The university interest in protecting students from the negative psy- 
chological effects and injuries caused by hostile speech, while com- 
mendable (according to the court), did not constitute a ‘‘compelling 
state interest,’’''* nor was it protected speech under the modified 
interpretation of the Chaplinsky test.’* Furthermore, the equal protec- 
tion issue did not apply because the students, rather than employees 
of the university, perpetrated the discriminatory speech, and students 
are not state actors.''® 


c. R.A.V. v. City of St. Paul 


The third case to question ‘‘hate speech’’ rules, R.A.V. v. City of St. 
Paul,” decided in June of 1992, challenged a new St. Paul city 
ordinance prohibiting bias-motivated disorderly conduct. It prohibited 


the display of a symbol that one knows or has reason to know ‘‘arouses 
anger, alarm or resentment in others on the basis of race, color, creed, 
religion or gender.’’''® 

R.A.V., a minor, was charged under this ordinance after allegedly 
burning a cross on a black family’s lawn. While the city could have 
chosen to charge R.A.V. with one of several other statutory offenses 





110. Id. at 1181. 

111. Chaplinsky, 315 U.S. at 572, 62 S. Ct. at 769 (‘‘those which by their very 
utterance inflict injury or tend to incite an immediate breach of the peace’’). 

112. 315 U.S. at 573, 62 S. Ct. at 770 (‘‘The test is what men of common intelligence 
would understand would be words likely to cause an average addressee to fight.’’). 

113. UWM Post, 774 F. Supp. at 1174. 

114. Id. at 1176-77. 

115. The prong of the Chaplinsky test which allowed regulation of speech which 
‘‘inflicts injury’’ or affects the ‘‘sensibilities’’ of the hearer did not meet the requirements 
of fighting words. The infliction of injury prong was also rejected in Collin, 578 F.2d 
1197 (7th Cir. 1978). 

116. UWM Post, 774 F. Supp. at 1177. This case specifically discusses Title VII, but 
the rationale would also be applicable to Title VI, which declared that ‘‘[nJo person in 
the United States shall, on the ground of race, color, or national origin, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination under 
any program or activity receiving federal financial assistance.’’ 42 U.S.C. § 2000d (1988) 
(Title VI of the Civil Rights Act of 1964). These codes specifically govern the actions of 
state actors or state programs, therefore, the actions of individuals who are not state 
actors (usually state employees) are not governed by these codes. 

117. 112 S. Ct. 2538 (1992). 

118. Id. at 2540. 
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(arson, criminal damage to property, etc.), it chose to use his case to 
test the new ordinance.''® 

According to Christopher Shea in the Chronicle of Higher Educa- 
tion,’ R.A.V. ‘‘offers little guidance to colleges that wish to protect 
minority groups from harassment.’’'*! He observed that the University 
of Michigan, which lost a similar court battle in 1989, suspended 
enforcement of the new section of its code dealing with ‘‘hate speech.’’'”? 
The University of Michigan’s legal counsel, Elsa Kircher Cole, said it 
would run afoul of the new ruling by prohibiting ‘‘speech which 
consists of racial, sexual, or ethnic epithets.’”° 

However, this ruling is clearly consistent with the decisions articu- 
lated in Doe v. University of Michigan and UWM Post, saying that no 
differentiation can be made selectively on the basis of content (race, 
creed, color, gender, etc.), but that ‘‘fighting words’’ must be prohibited 
entirely.'2* Although the Court may not have provided much guidance 
for institutions wishing to protect minority groups from harassment, 
the Court did state very clearly that it would not tolerate restrictions 
of speech based on content.'25 Justice Scalia, however, wrote that words 
can in some circumstances violate laws directed not against speech but 
against conduct,'**° and singled out defamation and obscenity as ex- 
amples of unprotected speech.’?’ 


d. Wisconsin v. Mitchell 


The most recent case to address ‘‘hate crime’’ regulation, Wisconsin 
v. Mitchell,'2® was decided by the Wisconsin Supreme Court on June 





119. The court in R.A.V. reaffirmed Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533 
(1989), the highly-publicized flag burning case, saying that 
nonverbal expressive activity can be banned because of the action it entails, 
but not because of the ideas it expresses—so that burning a flag in violation of 
an ordinance against outdoor fires could be punishable, whereas burning a flag 
in violation of an ordinance against dishonoring the flag is not. 


... The government may not regulate use based on hostility—or favoritism— 
towards the underlying message expressed. 
R.A.V., 112 S. Ct. at 2544-45; see also Akhil R. Amar, Comment, The Case of the Missing 
Amendments: R.A.V. v. St. Paul, 106 Harv. L. Rev. 124 (1992). But see Alex Kozinski 
& Eugene Volokh, Commentary, A Penumbra Too Far, 106 Harv. L. REv. 1639 (1993). 

120. Christopher Shea, Court’s Decision on ‘‘Hate Crimes’’ Sows Confusion, CHRON. 
HIGHER Epuc., July 29, 1992, at A26. 

121. ‘ld. 

Br # ; 

123:. Id. 

124. R.A.V., 112 S. Ct. at 2540. 

125. Id. at 2540, 2545. 

126. Id. at 2541. 

127. Id. at 2543. Justice Scalia specifically addressed the fact that obscenity, defama- 
tion, libel, and ‘‘fighting words’’ are areas of speech that ‘‘can, consistently with the 
First Amendment, be regulated because of their constitutionally proscribable content.’’ 
Id. (emphasis added). However, it appears that these are the only content-based limitations 
permitted. 

128. 485 N.W.2d 807 (Wis. 1992), rev’d, 113 S. Ct. 2194 (1993). 
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23, 1992, just one day after the United States Supreme Court decided 
R.A.V.'29 Mitchell was convicted in the Circuit Court of Kenosha County 
of aggravated battery and theft, and was given an enhanced sentence 
on the grounds that the defendant intentionally selected his victim by 
race.**° 

Chief Justice Heffernan of the Wisconsin Supreme Court held that 
the ‘‘hate crimes’’ statute, which provided an enhanced penalty for 
criminal conduct against a victim because of the victim’s ‘‘race, relig- 
ion, color, disability, sexual orientation, national origin or ancestry,’’ 
violated the First Amendment.’ Referring to the Supreme Court de- 
cision in R.A.V., the court rejected the ‘‘hate crimes’’ statute as ‘‘facially 
invalid’’ under the First Amendment on the grounds that it punished 
offensive thought.'*? 

The United States Supreme Court unanimously reversed the decision 
of the Wisconsin Supreme Court, pointing out a significant difference 
between the rationale of R.A.V. and this case. The Court held that 
‘‘Mitchell’s First Amendment rights were not violated by the application 
of the Wisconsin penalty-enhancement provision in sentencing him,’’'* 
because the statute in question was ‘‘aimed at conduct unprotected by 
the First Amendment.’’'** The statute in R.A.V., on the other hand, 
had been ‘‘explicitly directed at speech.’’'*® 

The Wisconsin statute specifically enhances the penalty for a defen- 
dant who “‘intentionally selects the person against whom the crime .. . 
is committed,’’°° while the St. Paul ordinance provides: 


Whoever places on public or private property, a symbol, object, 
appellation, characterization or graffiti, including, but not limited 
to, a burning cross, or Nazi swastika, which one knows or has 
reasonable grounds to know arouses anger, alarm or resentment 
in others on the basis of race, color, creed, religion or gender 
commits disorderly conduct and shall be guilty of a misde- 
meanor.'%” 


The Court noted a clear distinction between the lower court’s con- 
sideration of the racial animus underlying protected speech as opposed 





129. R.A.V., 112 S. Ct. 2538 (1992). The Mitchell court also quoted R.A.V. to justify 
its decision. 

130. 485 N.W.2d at 809. 

131. Idcat8i1. 

132. Id. at 815. 

133. Mitchell, 113 S. Ct. at 2202. 

134. Id. at 2196 (emphasis added). 

135. Id. (emphasis added); see also Jonathan D. Selbin, Note, Bashers Beware: The 
Continuing Constitutionality of Hate Crimes Statutes After R.A.V., 72 Or. L. REv. 157 
(1993). Selbin argues that while ‘‘laws prohibiting hate speech ... are clearly invalid 
under current First Amendment jurisprudence, ... hate crimes statutes ... are... 
constitutionally valid.’’ Id. at 203. 

136. Mitchell, 113 S. Ct. at 2197. 

137. RUAN.,; 112°S, Ch. at 2641. 
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to that underlying criminal conduct. The St. Paul ordinance was di- 
rected at punishing symbolic speech, while the Wisconsin statute was 
directed specifically at punishing criminal conduct more heavily when 
such conduct is racially motivated. 

Referring to Dawson v. Delaware,'** the Court said: 


[W]hile it is equally true that a sentencing judge may not take 
into consideration a defendant’s abstract beliefs, however obnox- 
ious to most people, the Constitution does not erect a per se barrier 
to the admission of evidence concerning one’s beliefs and asso- 
ciations at sentencing [for a criminal offense] simply because they 
are protected by the First Amendment.'*° 


Addressing the defendant’s argument that the statute may have a 
chilling effect on protected speech, Chief Justice Rehnquist found such 
possibility highly unlikely. ‘‘We must conjure up a vision of a Wiscon- 
sin citizen suppressing his unpopular bigoted opinions for fear that if 
he later commits an offense covered by the statute, these opinions will 
be offered at trial... .’’*° 


3. Other Cases Involving the Conduct/Speech Dichotomy 


In In re Joshua H.,'*' a decision rendered just two weeks before the 
Supreme Court decision in Mitchell, the California Court of Appeal 
exhibited an understanding of the crucial differences between conduct 
and speech. The court upheld a California statute that enhanced the 
sentence for hate crimes, but cited two other decisions in which courts 
had invalidated sentence enhancement statutes.'4? 


[W]e disagree that the hate crime statutes punish bigotry. ... In 
our view, the Wisconsin and Ohio courts misinterpreted R.A.V. 


a 2 


[H]Jate crime statutes ... do not regulate speech; they regulate 
acts of violence intended to interfere with the victim’s protected 
rights ... . To be protected as ‘‘expressive conduct,’’ the activity 
must be “‘sufficiently imbued with elements of communication to 
fall within the scope of the First and Fourteenth Amendments.”’ 
... The ‘‘basis’’ for punishing violent crimes directed at members 
of a racial, religious, or other specified group more severely than 





138. 112 S. Ct. 1093 (1992). 

139. Mitchell, 113 S. Ct. at 2196. 

140. Id. at 2201. 

141. 17 Cal. Rptr. 2d 291 (Cal. Ct. App. 1993). 

142. Ohio v. Wyant, 597 N.E.2d 450 (Ohio 1992), cert. granted and judgment vacated, 
113 S. Ct. 2954 (1993) and rev’d, 624 N.E.2d 722 (Ohio 1994); Mitchell, 485 N.W.2d 
807 (Wis. 1992), rev’d, 113 S. Ct. 2194 (1993). 
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randomly inflicted violent crimes is that such crimes inflict greater 
injury upon the victim and society at large and existing criminal 
statutes and penalties have been inadequate to stop them. '* 


Similarly, in Oregon v. Plowman,*** the Oregon Supreme Court re- 
vealed an understanding of the speech/conduct issue spelled out in 
Mitchell when it upheld a statute that made it a crime for two or more 
persons to injure another ‘‘because of their perception of that person’s 
race, color, religion, national origin or sexual orientation.’’'* 

The fine line in the speech/conduct dichotomy was recently addressed 
by the United States Court of Appeals in Iota Xi Chapter of Sigma Chi 
Fraternity v. George Mason University.** The Fourth Circuit found a 
university fraternity to be within its constitutionally-guaranteed right 
to free speech when the fraternity sponsored a ‘‘slave auction’’ that 
included sexual and racial stereotypes that others found offensive. 
Sigma Chi’s portrayal of these issues was ‘‘expressive entertainment,”’ 
according to the court, and therefore not regulable by the University, 
even though the messages were adverse to the University’s mission of 
providing a diverse environment free of racism and sexism. The fra- 
ternity’s ‘‘slave auction’’ apparently did not include any criminal be- 
havior, and therefore was considered unregulable speech. 


4. Application to Universities 


University rules may enhance penalties for criminal conduct'*’ com- 
mitted because of a person’s race, religion, color, disability, sexual 
orientation, national origin or ancestry. However, the university will 
still be barred from regulating speech and symbolic conduct that fall 
short of ‘‘fighting words.’’ Although obnoxious viewpoints or ‘‘hate 
speech’’ must be tolerated, regulating ‘‘hate conduct’’ may prove to be 
one valuable tool: in the university arsenal against hate crimes on 
campus. '*® 





143. In re Joshua H., 17 Cal. Rptr. 2d at 296, 298-99 (citations omitted). 

144. 838 P.2d 558, 560 (Or. 1992), cert. denied, 113 S. Ct. 2967 (1993); see also 
Dobbins v. Florida, 605 So. 2d 922 (Fla. Dist. Ct. App. 1992). In Dobbins, the court 
upheld Florida’s ‘‘hate crimes’’ statute, with much the same rationale. That law punishes 
any offense, the commission of which ‘‘evidences prejudice based on the race, color, 
ancestry, ethnicity, religion or national origin of the victim.’’ Id. at 923. The law does 
not target conduct based on its expressive content, but rather the act of discriminating 
against people, making them victims of a crime. Therefore, the court ruled that the 
statute does not punish protected speech. 

145. 838 P.2d at 560. 

146. 993 F.2d 386 (4th Cir. 1993). 

147. ‘‘[A] physical assault is not by any stretch of the imagination expressive conduct 
protected by the First Amendment.’’ Mitchell, 113 S. Ct. at 2199. 

148. Scott Jaschik, High Court’s Ruling on Bias Crimes May Permit Hate Speech 
Penalties, CHRON. HIGHER Epuc., June 23, 1993, at A22. Jaschik also indicates that in 
addition to adding some teeth to existing criminal codes, ‘‘some college officials believe 
the ruling opened the way for public colleges to use similar policies in their campus 
codes of conduct.”’ Id. 
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Gary Pavela, director of judicial programs at the University of Mar- 
yland, for example, said that he feels confident that the University of 
Maryland’s policy would survive a court challenge.'*® That policy states 
that students may be dismissed from the university for any violation 
of the code that is ‘‘motivated by considerations of sex, race, ethnic 
origin, religion, or sexual orientation.’’*° 


E. Content-Based Regulation and the Courts™ 


Looking strictly at speech rather than conduct, there are several 
concepts in these major cases that discuss content-based regulation. 
Most current university speech codes that aim directly at the ‘‘hate 
speech’’ issue are content-based. Therefore, this concept is reviewed 
more thoroughly. 

The Supreme Court made it clear in UWM Post and R.A.V. that it 
would not tolerate content-based regulation of speech without a ‘‘com- 
pelling government interest.’’ Although the Court in Mitchell felt that 
there were compelling government interests in regulating bias-inspired 
conduct,'*? two cases helped clarify how ‘‘compelling’’ these interests 
may have to be in order to be ‘“‘compelling enough”’ to limit speech. 

The first case, Boos v. Berry,'** involved a District of Columbia 
ordinance that prohibited the display of any sign within 500 feet of a 
foreign embassy if the sign tended to bring the foreign government into 
public odium or disrepute. The District adopted the ordinance in order 
to comply with an international law obligation of shielding diplomats 
from offensive speech. However, the Supreme Court characterized the 
ban as content-based because the justification for the statute was the 
direct impact that the speech has on its listeners.*** Thus, it appears 
that content-based restrictions will be unacceptable to the Court, even 
in the face of international pressure. 

In the more recent case of Burson v. Freeman,'** however, the 
Supreme Court supported a content-based restriction on speech. The 
Court upheld a Tennessee election-day prohibition of political speech 
within 100 feet of a polling location, to prevent voter intimidation and 
voter fraud. The ordinance did not take into account what the person 
might have to say, only that the very presence of political speech so 





149. Id. 

150. Id. 

151. See Massey, supra note 65. This article provides a good overview of content- 
based restrictions on speech since R.A.V., but before Mitchell. 

152. 113 S. Ct. at 2196. The Court stated further that ‘‘[t]he State’s desire to redress 
these perceived harms provides an adequate explanation for its penalty-enhancement 
provision over and above mere disagreement with offenders’ beliefs or biases.’’ Id. at 
2201. 

153. 485 U.S. 312, 108 S. Ct. 1157 (1988). 

154. 485 U.S. at 321, 108 S. Ct. at 1163. 
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close to the polling places would perhaps intimidate some voters into 
not voting at all or into casting a coerced ballot. ‘‘No right is more 
precious . . . than that of having a choice in the election of those who 
make the laws under which . . . they must live. Other rights, even the 
most basic, are illusory if the right to vote is undermined.’’** Burson 
can be distinguished from Boos, since it limits all political speech, not 
just that which has a particular impact on the listener, and does so by 
narrowly restricting the time and place of the public forum. 

There are some who would prefer to see a new First Amendment 
jurisprudence develop in the United States that recognizes the need for 
limited content-based restrictions on speech. While some believe that 
its development has already begun, others see that change as unlikely. 
The current views of an emerging First Amendment jurisprudence, 
however, are important to the understanding of the ‘‘hate speech’’ issue 
and are reviewed next. 

Mari Matsuda, one proponent of a new jurisprudence in the United 
States, maintains that the injuries caused by hateful speech are so 
devastating to the victims that the government ought to adopt content- 
based regulations similar to Article 4 of the International Convention 
on the Elimination of All Forms of Racial Discrimination.’ Among 
other things, this regulation would ‘‘declare as an offense punishable 
by law all dissemination of ideas based on racial superiority or ha- 
tred.’’*5* Banning the ‘‘dissemination of ideas’’ would indeed be a 
radical change in jurisprudence from the current stand of the Supreme 
Court; one that would be facially unconstitutional. However, others 
have taken a more moderate approach by proposing a modification of 
international precedent or current United States statutes to make them 
fit the educational environment. '*° 

For example, Canada passed a law that affirms the rights of all 
citizens to be free from harassment and intimidation. The Canadian 
Criminal Code establishes criminal penalties for ‘‘[e]very one who, by 
communicating statements, other than in private conversation, willfully 
promotes hatred against any identifiable [racial, religious, or ethnic] 
group... .’’® However, there is still a fundamental difference between 





156. Id. at 1851. 

157. Matsuda, supra note 1; see also Peter Monaghan, ‘‘Critical Race Theory’’ Ques- 
tions Role of Legal Doctrine in Racial Inequity, CHRON. HIGHER Epuc., June 23, 1993, at 
A7; Michael A.G. Korengold, Note, Lessons in Confronting Racist Speech: Good Inten- 
tions, Bad Results, and Article 4(a) of the Convention on the Elimination of All Forms 
of Racial Discrimination, 77 Minn. L. REv. 719 (1993). 
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159. Robert F. Drinan, Should Hate Speech on Campus Be Punished?, America, Sept. 
21, 1991, at 167. Drinan points out that ‘‘the United States is the only country in the 
world that has no law restricting speech.’’ Id. at 167. See also Andrew Altman, Liberalism 
and Campus Hate Speech: A Philosophical Examination, Ertuics, Jan. 1993, at 302. 
Altman argues that a middle ground could be reached in which ‘‘speech acts of subor- 
dination’’ should be regulated. Id. at 317. 

160. R.S.C., ch. C-46, § 319 (1985) (Can.), quoted in Massey, supra note 65, at 187. 
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the Canadian Charter of Rights and Freedoms and the United States 
Constitution that allows for this distinction, and that has created a 
markedly different jurisprudence in Canada. 

The Charter, while allowing for ‘‘freedom of thought, belief, opinion, 
and expression,’’ also allows those freedoms to be infringed upon if 
the ‘‘impugned state action has an objective of pressing and substantial 
concern in a free and democratic society.’’’*' The pressing and sub- 
stantial concern in this instance was the desire of the statute and the 
Canadian Court to protect another section of the Charter from infringe- 
ment. That section allows for the Charter guarantees to ‘‘be interpreted 
in a manner consistent with the reservation and enhancement of the 
multicultural heritage of Canadians.’’'*? This basic recognition in the 
Charter that Canadians are of many cultures, and the Court’s rejection 
of the American notion of individualism and freedom of speech at any 
cost, allows for this exception. Canadian law evidently reflects Epstein’s 
belief that ‘‘if there are no taboos in society, there will be few in the 
psyche.’’?® 

There have been some attempts to apply a rationale similar to Can- 
ada’s to invidious discrimination in the United States. An employment 
discrimination case under Title VII of the Civil Rights Act of 1964, 
Davis v. Monsanto,'* indicates that, even though employers are not 
required to fire all ‘‘Archie Bunkers,’’ they are required to take prompt 
action to prevent bigots from expressing their views in an offensive 
way. In order to demonstrate racial harassment under Title VII, all the 
victims needed to show was that the alleged conduct constituted an 
unreasonable, abusive or offensive work-related environment.'* 

The court in UWM Post outlines three difficulties with the application 
of Title VII theory to a university setting. ‘‘First, Title VII addresses 
employment, not educational, settings. Second, even if Title VII gov- 
erned educational settings, the [Meritor Savings Bank v. Vinson’®*] 
holding would not apply to this case ...’’ because ‘‘agency theory 
would generally not hold a school liable for its students’ actions since 
students normally are not agents of the school.’’*®’ Finally, ‘‘even if 
the legal duties set forth in Meritor applied to this case, they would 
not make the UWM Post rule constitutional. Because Title VII is only 
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a statute, it cannot supersede the requirements of the First Amend- 
ment.’’*6 

The Mitchell Court compared the Wisconsin statute to Title VII. The 
Court said that the statute allowed the motive or reason for acting to 
be considered in the penalty enhancement, assuming the same role ‘‘as 
it does under federal and state antidiscrimination laws, which have 
been upheld against constitutional challenge.’’** However, the Court 
clarified the use of the Title VII rationale ‘‘as an example of a permis- 
sible content-neutral regulation of conduct’’’”° (as opposed to regulation 
of speech). 

Even though the Court emphasized that the issues of bigotry and 
discrimination are compelling issues, content-based regulation of speech 
is not a probable result of a new jurisprudence. ‘‘Freedom of speech is 
almost absolute in our land and the only restriction the fighting words 
doctrine can abide is that based on the fear of violent reaction.’’’”! 

Matsuda suggests establishing an ‘‘outsider’s jurisprudence,’’ and, in 
fact, feels that it is already beginning to develop in American law 
schools alongside mainstream jurisprudence.'?? One manifestation of 
this is the feminist jurisprudence evident in the United States, which 
is analogous to a jurisprudence belonging to people of color. It is 
grounded in social reality and experience, conscious of both historical 
and revisionist attempts to understand the experience of disenfranchised 
peoples of all colors and nationalities. Matsuda’s approach promotes 
the use of analogous law, such as Title VII discussed above or Title IX 
of the Educational Amendments of 1972, in the development of new 
laws. Such new laws would apply to all harassment in higher education 
rather than just sexual and workplace harassment. 

One other analogous law is 42 U.S.C. § 1985(c). This statute already 
affords a civil remedy for conspiracy to deprive persons of ‘‘equal 
protection of the laws, or of equal privileges and immunities under the 
laws,’’’”? but has been applied mainly to employment law. It has yet 
to be used by one student against another for discrimination in edu- 
cation because of the difficulty of proving discrimination under this 
definition. ‘‘A cause of action under this section requires (1) a con- 
spiracy; (2) an ‘animus to deprive [a person] . . . of the equal enjoyment 
of legal rights’; (3) action which furthers the conspiracy; and (4) 
resulting personal injury.’’!” 

Arguing that the United States, as a nation, has failed to provide 
adequate protection against derisive speech, Delgado maintains that a 
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new independent tort action for racial insults is both permissible and 
necessary.'”> He justifies his theory on the basis that the harms caused 
by racial discrimination are extremely pervasive and insidious. 

Delgado acknowledges that applying this rationale, however, will be 
an uphill battle because of the Court of Appeals’ holding in Collin that 
the threat of criminal penalties for participating in a demonstration 
against Jews impermissibly abridged the plaintiff’s First Amendment 
rights. While recognizing that Jewish residents in the town of Skokie, 
Illinois, would find a Nazi parade ‘‘extremely mentally and emotionally 
disturbing’’ and ‘‘noxious and reprehensible,’’ the Seventh Circuit 
limited the scope of ‘‘fighting words’’ to ‘‘those which provoke an 
immediate breach of the peace.’’ The Court of Appeals no longer regards 
the ‘‘infliction of injury’’ part of Chaplinsky as a valid reason for 
regulating speech. 176 

It appears that until a new jurisprudence becomes more pervasive in 
the courts, rather than only in law schools (as indicated by Matsuda), 
none of these laws can be applied readily to general harassment on 
campus.'””? However, this change is not likely to occur without signif- 
icant changes in the United States Constitution or the Supreme Court’s 
interpretation of the Constitution.'”* Until the law so changes, university 
administrators must work within established judicial guidelines to con- 
trol harassment, taking into consideration the principles identified by 
the courts before adopting a policy that may infringe on speech. 


F. Constitutional Obligations for Private Institutions 


Private institutions may be bound by constitutional principles if they 
have made a contractual or de facto commitment to assume the duty 
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to control harassment.’ This de facto commitment may be as simple 
as allowing anyone from the general public onto the campus to purchase 
event tickets or items from a bookstore. 

In Commonwealth v. Tate,’® the Supreme Court of Pennsylvania 
found that the grounds of a private campus were ‘‘open to the public’ 
within the meaning of a state statute, because there was no notice of 
trespass given anywhere on the grounds and because there were estab- 
lishments on campus that were open to the public. These included a 
Post Office, a public cafeteria, a federal book depository library, and a 
booth for the sale of tickets to public events. However, the court 
indicated that even when the owner of private property is constitution- 
ally obligated to honor speech and assembly rights of others, the 
institution may still impose reasonable restrictions on the mode, op- 
portunity, and site for individual expression and assembly to take place. 
This rationale is consistent with the case law regarding speech regu- 
lation at public institutions because it does not base speech restrictions 
on the content of the expression. 

In Mullins v. Pine Manor College**' a student filed suit against a 
private college seeking damages for injuries suffered when she was 
raped on campus. The Supreme Judicial Court of Massachusetts ruled 
that, when the college voluntarily undertook a duty to protect students 
from the criminal acts of third parties, the college also assumed a duty 
to perform that function with due care. 

It appears that when private institutions invite or allow the public 
on campus, they also assume a duty to provide reasonable access to 
the campus for constitutionally-protected speech. This speech is subject 
to reasonable restrictions in terms of time, place, and manner, but not 
in terms of the content of the speech. Therefore, private institutions 
that allow the general public open access to the campus may be under 
the same constitutional obligations outlined in this article for public 
institutions. Additionally, constitutional guarantees at private institu- 
tions will be mandated where a finding of state action or interdependent 
relationship exists between the state and the private institution.'* 


II. ‘‘SALIENT CONSTITUTIONAL PRINCIPLES’’ GOVERNING THE REGULATION OF 
“HATE SPEECH’’ 


The cases discussed above clarified the several ‘‘salient constitutional 
principles’ relating to state regulation of harassing speech and conduct. 
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Since the Supreme Court decision in Mitchell, it seems clear that the 
university has the ability to regulate and punish bias-motivated criminal 
conduct. However, the principles governing the regulation of speech 
are more elusive. 

The ‘‘salient constitutional principles’’ listed below relate to the 
regulation of speech by a state entity, and are grouped into two sections: 
A) speech that can be regulated by the state; and B) speech that cannot 
be regulated by the state. Each section is divided into three sub- 
categories: content-based regulation, content-neutral regulation, and 


important procedural and policy issues identified by legislatures and 
the courts. 


A. Elements of Speech That Can Be Regulated 
1. Content-Based Restrictions: 


Several categories of speech are not entitled to First Amend- 
ment protection and therefore may be regulated.'** These in- 
clude ‘‘the lewd and obscene, the profane, the libelous, and 
the insulting or ‘fighting words’—those that by their very 
utterance tend to incite an immediate breach of the peace,”’ 
or ‘‘imminent lawless action.’’*** However, government must 
regulate all fighting words, not just those fighting words with 
which it disagrees.'® 

‘‘Fighting words’’ are words ‘‘directed to the person of the 
hearer’’'** that ‘‘naturally tend to provoke violent resentment’”’ 
or ‘‘imminent lawless action.’’®” Anything short of words that 
would be regarded as an “‘invitation to exchange fisticuffs’’ 
are not considered ‘‘fighting words.’’'®* 
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2. Content-Neutral Regulations: 


a. Access to a public forum may be restricted by government 
‘fas long as the regulation on speech is reasonable and [is] 
not an effort to suppress expression merely because public 
officials oppose the speaker’s view.’’'®® 
The university has the right to place reasonable time, place, 
and manner restrictions on the dissemination of ideas on 
campus but may not regulate the content of the ideas.’ 
Time, place, and manner restrictions are reasonable when: 


i) they are within the constitutional power of the government; 

ii) they further an important or substantial governmental inter- 
est; 

iii) the governmental interest is unrelated to the suppression of 
free expression; and 

iv) the incidental restriction on alleged First Amendment free- 
doms is no greater than is essential to the furtherance of 
that interest.'%' 


In addition, restrictions must be 


v) justified without reference to the content of the regulated 
speech; and 

vi) leave open ample alternative channels for communication 
of the information. '%? 


Actions that ‘‘materially and substantially interfere with the 
requirements of appropriate discipline in the operation of the 
school’’ are not protected by constitutional guarantees of free 
speech.’ However, ‘‘undifferentiated fear or apprehension 
of disturbance is not enough to overcome the right to freedom 
of expression.’’'% 
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The Supreme Court has held that ‘‘a college has the inherent 
power to promulgate rules and regulations; that it has the 
inherent power properly to discipline; that it has the power 
appropriately to protect itself and its property; that it may 
expect that its students adhere to generally accepted standards 
of conduct.’’’*® These rules may include laws that are en- 
forceable under current criminal statutes such as those re- 
garding disturbing the peace, intimidation, harassment, 
defamation, vandalism, destruction of property, etc.’ 

The phrase, ‘‘discriminatory comments, epithets or other 
expressive behavior,’’ is not unconstitutionally vague and 
may be used in regulations if ‘‘the meanings of the terms 
appear clear and definite in the context of the phrase and 
the rule,’’'*” and if they apply only to words that ‘‘naturally 
tend to provoke violent resentment.’’'* 

‘‘Government may properly act in many situations to prohibit 
intrusion into the privacy of the home of unwelcome views 
and ideas which cannot be totally banned from the public 
dialogue.’ This concept also applies to ‘‘captive audi- 
ences’’ that ‘‘cannot practically avoid exposure’’ to the 
speech.” Loud or offensive speech may be regulated if it 
confronts the citizen ‘‘in the privacy of the home, where the 
individual’s right to be left alone plainly outweighs the First 
Amendment rights of an intruder.’’? 





(1969); see also Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533 (1989); Healy v. James, 
408 U.S. 169, 92 S. Ct. 2338 (1972); Esteban v. Central Mo. State College, 415 F.2d 
1077, 1086 (8th Cir. 1969); Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966). 

194. Tinker, 393 U.S. at 508, 89 S. Ct. at 737. 

195. See Healy, 408 U.S. 169, 92 S. Ct. 2338 (1972); see also Jenkins v. Louisiana 
State Bd. of Educ., 506 F.2d 992 (5th Cir. 1975); Sword v. Fox, 446 F.2d 1091 (4th Cir.), 
cert. denied, 404 U.S. 994, 92 S. Ct. 534 (1971). In Doe v. University of Michigan, the 
court said ‘‘it can be safely said that most extreme and blatant forms of discriminatory 
conduct are not protected by the First Amendment, and indeed are punishable by a 
variety of state and federal criminal laws and subject to civil actions.’’ 721 F. Supp. at 
861. 

196. See Doe v. University of Mich., 721 F. Supp. at 861-62, for a more complete 
listing of the possible civil and criminal codes which could be used to sanction students’ 
conduct. 

197. UWM Post, 774 F. Supp. at 1179. However, the rule in the case of UWM Post 
was ‘‘ambiguous since it failed to make clear whether the speaker must actually create 
a hostile educational environment or if he must merely intend to do so.”’ Id. 

198. Id. at 1170. 

199. Cohen v. California, 403 U.S. 15, 21, 91 S. Ct. 1780, 1786 (1971); see also Rowan 
v. United States Post Office, 397 U.S. 728, 90 S. Ct. 1484 (1970). On-campus residence 
halls would probably fall under this protective umbrella, however, quasi-public lounges 
in the residence halls may not. 

200. Collin, 578 F.2d at 1206. 

201. FCC v. Pacifica Found, 438 U.S. 726, 748, 98 S. Ct. 3026, 3040 (1978); see also 
Frisby, 487 U.S. 474, 108 S. Ct. 2495 (1988); Grayned, 408 U.S. 104, 92 S. Ct. 2294 
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Intimidation through threats of physical violence is not pro- 
tected speech under the First Amendment and can be regu- 
lated.2° Typically, however, state criminal statutes already 
govern this type of behavior. 


3. Procedural and Policy Issues: 


a. ‘‘A statute must give adequate warning of the conduct which 
is to be prohibited.’’?% 

b. ‘‘A statute ... must set out explicit standards for those who 
apply it.’’2% 
In order to regulate student speech, the statute must provide 
students due process in any accusations made against them.” 
The university has the right, the ‘‘responsibility, even the 
obligation, ... to confront such notions in whatever form 
they appear.’’?°° Speech can be used by the university to 
oppose speech that runs counter to the mission of the insti- 
tution. Federal and state governments may even spend money 
to publish positions they take on controversial subjects.” 
However, the government must stop short of silencing objec- 
tionable speech.” 


B. Elements of Speech That Cannot Be Regulated 


1. Content-Based Restrictions: 


Under R.A.V., the St. Paul ordinance imposed ‘‘special pro- 
hibitions on those speakers who express[ed] views on disfa- 
vored subjects ... [such as] race, color, creed, religion or 
gender’’?" while at the same time it permitted displays con- 
taining ‘‘abusive invective ... unless they are addressed to 
one of the specified disfavored topics.’’?*° This type of con- 
tent-based ordinance is ‘‘facially unconstitutional.’’?" 





(1972); Rowan v. United States Post Office, 397 U.S. 728, 90 S. Ct. 1484 (1970); Kovacs 
v. Cooper, 336 U.S. 77, 69 S. Ct. 448 (1949). 

202. United States v. Lee, 935 F.2d 952 (8th Cir. 1991). 

203. UWM Post, 774 F. Supp. at 1178; see also Grayned, 408 U.S. at 114, 92 S. Ct. 
at 2302; Pickering v. Board of Educ., 391 U.S. 563, 88 S. Ct. 1731 (1968); Sword v. 
Fox, 446 F.2d 1091 (4th Cir.), cert. denied, 404 U.S. 994, 92 S. Ct. 534 (1971); UWM 
Post, 774 F. Supp. at 1180; Collin, 578 F.2d 1197 (7th Cir. 1978). 

204. UWM Post, 774 F. Supp. at 1178. 

205. See Dixon v. Alabama, 294 F.2d 150 (5th Cir. 1961); see also Jenkins v. Louisiana 
State Bd. of Educ., 506 F.2d 992 (5th Cir. 1975); Doe v. University of Mich., 721 F. 
Supp. 852 (E.D. Mich. 1989). 

206. R.A.V., 112 S. Ct. at 2548 (quoting In re Welfare of R.A.V., 464 N.W.2d 507, 
508 (Minn. 1991)). 

207. Joyner v. Whiting, 477 F.2d 456, 457 (4th Cir. 1973). 
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Symbolic speech, such as military uniforms, arm bands, or 
words worn on clothing, may not be regulated unless it falls 
under the categories of being ‘‘lewd and obscene,”’ ‘‘pro- 
fane,’’ ‘‘libelous,’’ and ‘‘insulting or ‘fighting words’’’?’? or 
speech that materially and substantially interferes with the 
requirements of appropriate discipline in the operation of the 
school, etc.?"° 

Expression of a speaker’s feelings and emotions (including 
hate) is considered constitutionally protected speech and may 
not be regulated.?" 

Speech cannot be proscribed ‘‘simply because it [is] found 
to be offensive, even gravely so, by large numbers of peo- 
ple.’’215 

A narrowly tailored, content-based speech ordinance that 
‘‘helps to ensure the basic human rights of members of groups 
that have historically been subjected to discrimination, in- 
cluding the right of such group members to live in peace 
where they wish,’’ does not serve a sufficiently compelling 
state interest to justify the ‘‘danger of censorship.’’ Instead, 
‘fan ordinance not limited to the favored topics, for example, 
would have precisely the same beneficial effect.’’?" 





208. R.A.V., 112 S. Ct. at 2548; see also Sigma Chi, 993 F.2d 386 (4th Cir. 1993); 
Doe v. University of Mich., 721 F. Supp. 852 (E.D. Mich. 1989). 

209. R.A.V., 112 S. Ct. at 2547-48. 

210. See R.A.V., 112 S. Ct. at 2547; see also UWM Post, 774 F. Supp. at 1174. 

211. R.A.V., 112 S. Ct. at 2547; see also Mitchell, 113 S. Ct. 2194 (1993); Widmar v. 
Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); Carey v. Brown, 447 U.S. 455, 100 S. Ct. 
2286 (1980); Police Dep’t v. Mosley, 408 U.S. 92, 92 S. Ct. 2206 (1972); Cohen v. 
California, 403 U.S. 15, 91 S. Ct. 1780 (1971); McLaughlin v. Florida, 379 U.S. 184, 85 
S. Ct. 283 (1964); Gay & Lesbian Students Ass’n v. Gohn, 850 F.2d 361 (8th Cir. 1988); 
UWM Post, 774 F. Supp. 1163 (E.D. Wis. 1991); Sigma Chi, 993 F.2d 386 (4th Cir. 
1993). 

212. Chaplinsky, 315 U.S. 568, 62 S. Ct. 766 (1942); see also Miller v. California, 413 
U.S. 15, 93 S. Ct. 2607 (1973); Cohen v. California, 403 U.S. 15, 91 S. Ct. 1780 (1971); 
Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978). 

213. Burnside v. Byars, 363 F.2d 744 (5th Cir. 1966); see also Tinker v. Des Moines 
Indep. Sch. Dist., 393 U.S. 503, 99 S. Ct. 291 (1969). 

214. Cohen v. California, 403 U.S. 15, 26, 91 S. Ct. 1780, 1788 (1971); see also UWM 
Post, 774 F. Supp at 1175. 

215. Doe v. University of Mich., 721 F. Supp. at 863, referring to Texas v. Johnson, 
491 U.S. at 414, 109 S. Ct. at 2544; see also Mitchell, 113 S. Ct. 2194 (1993); United 
States v. Eichman, 496 U.S. 310, 110 S. Ct. 2404 (1990); Papish, 410 U.S. at 670, 93 S. 
Ct. at 1199; Healy, 408 U.S. 169, 92 S. Ct. 2338 (1972); Street v. New York, 394 U.S. 
576, 89 S. Ct. 1354 (1969); Sigma Chi, 993 F.2d 386 (4th Cir. 1993); Joyner v. Whiting, 
477 F.2d 456 (4th Cir. 1973); Collin, 578 F.2d 1197 (7th Cir. 1978). 

216. R.A.V., 112 S. Ct. at 2549-50. The Court indicates further that ‘‘the only interest 
distinctively served by the content limitation is that of displaying the city council’s 
special hostility towards the particular biases thus singled out. That is precisely what 
the First Amendment forbids.’’ Id. at 2550 (footnote omitted). 
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Student speech cannot be abridged on the basis of Fourteenth 
Amendment equal protection issues in an attempt to create 
an equal educational environment. This argument is inappli- 
cable in the university setting when students, rather than 
employees of the university, are the perpetrators of the dis- 
criminatory speech since students are not state actors.?’’ 


2. Content-Neutral Restrictions: 


Speech that ‘‘stigmatizes’’ or ‘‘victimizes’’ others is not re- 
gulable, because these words are ‘‘not self-defining,’’?'* and 
because these words ‘‘can only be understood with reference 
to some exogenous value system.’’?'? They are therefore un- 
constitutionally vague and overbroad and should not be used 
in a university speech code. 

The phrase ‘‘intimidating, hostile or demeaning environ- 
ment’’ is overbroad because the words do ‘‘not necessarily 
tend to incite violent reaction’’ as would ‘‘fighting words.’’2?° 
Even ‘‘extremely mentally and emotionally disturbing’’ words 
are not ‘‘fighting words’’ and cannot regulated. The Supreme 
Court no longer regards the ‘‘infliction of injury’’ part of 
Chaplinsky as a valid reason for regulating speech.2?' 

A phrase that ‘‘tends to disturb’’ does not rise to the level 
of ‘‘fighting words’’ and should be avoided in the construc- 
tion of campus speech codes.??? 

Demonstrations, parades, and picketing may not be banned 
in public areas. (However, reasonable time, place, and man- 
ner restrictions may be imposed on demonstrations and pa- 
rades.)??? The state may ‘‘impose financial burdens on the 
exercise of First Amendment rights, such as permit fees, only 
when the amount involved is reasonable and directly related 
to the accomplishment of legitimate governmental pur- 
poses.’’??4 





217. UWM Post, 774 F. Supp. at 1177. This case specifically discusses Title VII, but 
the rationale would also be applicable to Title VI. 

218. Doe v. University of Mich., 721 F. Supp. at 859. 

219. Id. 

220. UWM Post, 774 F. Supp. at 1172, 1181. 

221. Collin, 578 F.2d at 1203; see also UWM Post, 774 F. Supp. at 1171. 

222. Grayned, 408 U.S. at 111, 92 S. Ct. at 2300; see also City of Houston v. Hill, 
482 U.S. 451, 107 S. Ct. 2502 (1987); Lewis v. City of New Orleans, 415 U.S. 130, 94 
S. Ct. 970 (1974). 

223. Grayned, 408 U.S. at 116, 92 S. Ct. at 116; Sword v. Fox, 446 F.2d 1091 (4th 
Cir. 1971); see also Kovacs v. Cooper, 336 U.S. 77, 69 S. Ct. 448 (1949); Jenkins v. 
Louisiana State Bd. of Educ., 506 F.2d 992 (5th Cir. 1975). 

224. Collin, 447 F. Supp. at 685. 
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Leafletting on public streets and in other public places may 
not be proscribed.??5 


3. Procedural Issues: 


The regulation of off-campus speech is questionable. It may 
pose some difficulty to the university to demonstrate that the 
student intended to create a hostile environment for univer- 
sity-authorized activities.??° 

Any infringement of First Amendment freedoms in a tradi- 
tional public forum or in a public forum by government 
designation is subject to heightened scrutiny.?2” 

A state constitution may provide an even greater scope of 
speech protection than does the First Amendment to the 
United States Constitution,??* forcing a university to be even 
more cautious in limiting speech. The applicable state con- 
stitution must be considered in the drafting of any policy 
that regulates speech. 

Speech may not be regulated or controlled by a vague statute. 
A statute is vague when ‘‘men of common intelligence must 
necessarily guess at its meaning and differ as to its applica- 
tion.’’??° Rules that sanction words that ‘‘intend to’’ or ‘‘tend 
to’’ demean another person, for example, have been ruled 
vague because ‘‘it is ambiguous as to whether the regulated 
speech must actually demean the listener and create an in- 
timidating, hostile or demeaning environment for education 
or whether the speaker must merely intend to demean the 
listener and create such an environment.’’?° 

An overbroad regulation may not be used to regulate speech. 
A regulation is overbroad if it sweeps within its ambit a 
substantial amount of protected speech along with that which 
it may legitimately regulate.?* 





225. Schneider v. New Jersey, 308 U.S. 147, 60 S. Ct. 146 (1939). However, rules may 
be made against throwing literature broadcast in the streets. 

226. UWM Post, 774 F. Supp. at 1166. 

227. Board of Airport Comm'rs v. Jews for Jesus, 482 U.S. 569, 107 S. Ct. 2568 (1987). 

228. Mountain States Tel. & Tel. Co. v. Arizona Corp. Comm’n, 773 P.2d 455 (Ariz. 
1989). 

229. Connally v. General Constr. Co., 296 U.S. 385, 46 S. Ct. 126 (1926); see also 
Smith v. Goguen, 415 U.S. 566, 94 S. Ct. 1242 (1974). 

230. UWM Post, 774 F. Supp. at 1180; see also Doe v. University of Michigan, in 
which a policy was found to be vague because ‘‘looking at the plain language of the 
policy, it was simply impossible to discern any limitation on its scope or any conceptual 
distinction between protected and unprotected conduct.’’ 721 F. Supp. at 867. 

231. City of Houston v. Hill, 482 U.S. 451, 107 S. Ct. 2502 (1987); see also NAACP 
v. Button, 371 U.S. 415, 433, 83 S. Ct. 328, 338 (1963). 
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Ill. ANALYSIS OF UNIVERSITY POLICIES GOVERNING SPEECH 


Several statements in the ten university codes of conduct reviewed 
in this study offended one or more of the ‘‘salient constitutional 
principles’’ discussed in Part II above. Some of these statements, along 
with their supporting rationale, will be critiqued in Part III. Other 
statements that did not offend the ‘‘principles’’ are presented as possible 
options for universities currently conducting a policy review. 

The following discussion of ‘‘salient constitutional principles’’ will 
hereinafter be referred to using the Section numbers denoted in Part II 
above. Sections designated as II.A. address those items indicating the 
types of speech that can be regulated by the university. Sections 
designated II.B. address those items indicating types of speech that 
cannot be regulated. Due to space considerations, the content of each 
Section referenced is not always quoted in its entirety. The reader is 
directed to Part II for the complete text. 

To avoid confusing the paragraph designations in the individual 
codes of conduct with the “‘salient constitutional principles,’’ the sec- 
tions of codes of conduct are referred to as ‘‘paragraphs’’ rather than 
sections, and are designated by the 4 symbol (e.g., 4 E-8). 

Each of the ten institutions adequately warned students what their 
regulations were {Section II.A.3.a.) through publication of the university 
rules and regulations in pamphlet form or in the student catalog or 
handbook.?*? The standards governing student speech were explicitly 
spelled out (Section II.A.3.b.), and each of the university codes also 
provided adequately for due process (Section II.A.3.c.). 

Section II.B.3.b. indicates that any infringement on the First Amend- 
ment in a traditional public forum or in a forum made public by 
government designation is subject to heightened scrutiny. Many of the 
paragraphs critiqued here could abridge First Amendment rights and 
put the university in the defensive position imposed by ‘‘heightened 
scrutiny,’’ thereby forcing the university to carry the burden of proof 
that First Amendment rights are not impinged. 


A. Hazing 


Several ‘‘hate speech’’ prohibitions take the form of bans on ‘‘haz- 
ing.’’ The Student Code of Conduct adopted by the Arizona State Board 
of Regents for both Arizona State University and the University of 
Arizona defines hazing as 


any activity undertaken or situation created, whether on or off 
campus, by any individual, group of individuals or organization, 
in which individuals are voluntarily or involuntarily subjected to 
activities which have the potential to harass, intimidate, impart 
pain, humiliate, invite ridicule of, cause undue mental or physical 
fatigue or distress, or to cause mutilation, laceration, or bodily 
injury. Such activities include, but are not limited to, paddling in 





232. Each university publication was referenced in the microform, College Catalog 
Collection (1992), to assure that the guidelines and regulations were published. 








1994] FREEDOM FOR THE THOUGHT 


any form, physical or psychological shocks, late work sessions 
which interfere with scholastic activities, advocating or promoting 
alcohol or substance abuse, tests of endurance, submission of 
members or prospective members to potentially dangerous or haz- 
ardous circumstances or activities which have a foreseeable poten- 
tial for resulting in personal injury, or any activity which by its 
nature may have a potential to cause mental distress, panic, human 
degradation, or embarrassment.?** 


There are several words in this statement that may not rise to the 
level of ‘‘fighting words’’ (Section II.A.1.a. and II.A.1.b.) and therefore 
the rule may be vague and overbroad as described in Sections II.B.3.d. 
and II.B.3.e. For example, Section II.A.2.h. indicates that ‘‘intimidation 
through threats of physical violence is not protected speech.’’ However, 
this definition of hazing does not remain within the limitation of 
physical violence. Of particular concern in this rule is the ‘‘potential’’ 
to ‘‘humiliate, invite ridicule of, cause undue mental . . . distress,’’ or 
‘‘human degradation or embarrassment,’’ since the portion of Chaplin- 
sky dealing with infliction of emotional distress is no longer recognized 
as a valid reason to regulate speech (Section II.B.2.b.). 

The Indiana University Code of Ethics defines ‘‘hazing’’ as: 


any conduct which subjects another person, whether physically, 
mentally, emotionally, or psychologically, to anything that may 
endanger, abuse, degrade, or intimidate the person as a condition 
of association with a group or organization, regardless of the 
person’s consent or lack of consent.?* 


Additionally, Indiana’s statute regarding ‘‘criminal recklessness,’’?*> the 
State’s version of a ‘‘hazing’’ policy, addresses only bodily injury and 
not the mental and emotional degradation covered in the University 
rule. 

The University of Florida addresses hazing in its student code, as 
mandated by Florida statute. The statute requires all state universities 
to adopt a rule banning hazing, which ‘‘includes but is not limited to, 
any brutality of a physical nature, . . . or other forced physical activity 


. which would subject the individual to extreme emotional stress 
99236 


There are some significant differences between the Florida statute 
and the definition of hazing in the University rule. The student code 
defines hazing, among other things, as: 





233. ARIZONA STATE UNIVERSITY, STUDENT CoDE oF Conpbuct 4 E-8 (1990) (emphasis 
added) [hereinafter ARIZONA STUDENT CODE]. 

234. INDIANA UNIVERSITY, CODE OF STUDENT Etuics 4 III.B.17 (1990) {hereinafter INDIANA 
STUDENT CODE]. 

235. IND. CopE ANN. § 35-42-2-2(a) (Burns 1994). 

236. FLa. Stat. ANN. § 240.262 (West 1989) (emphasis added). 
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a broad term encompassing any action or activity which does not 
contribute to the positive development of a person; or which 
inflicts or intends to cause mental or physical harm or anxieties; 
or which may demean, degrade or disgrace any person regardless 
of location, intent or consent of participants.?*’ 


The statement that hazing can be considered a ‘‘broad term’’ that 
consists of anything that ‘‘does not contribute to the positive devel- 
opment of a person’’ is vague because ‘‘men of common intelligence 
must necessarily guess at its meaning and differ as to its application”’ 
(Section I1.B.3.d.). Further, it is severely overbroad because it would 
sweep within its ambit a great deal of speech that is protected (Section 
II.B.3.e.). 

In addition, the words ‘‘demean, degrade or disgrace’ neither mirror 
existing state law, nor rise to the level of fighting words (Section 
II.B.2.b.), nor do they carry the threats of physical violence required 
by intimidation (Section II.A.2.h.). Therefore, this phrase is also over- 
broad (Section II.B.3.e.). 

The University of Michigan’s policy on hazing demonstrates a similar 
weakness in construction. Hazing is defined, among other things, as 
‘degradation, humiliation, or compromising of moral or religious val- 
ues.’’238 Both ‘‘degradation’’ and ‘‘humiliation’’ fail to rise to the level 
of fighting words even though they may be ‘‘extremely mentally and 
emotionally disturbing’’ (Section II.B.2.b.). This rule also may be vague 
(Section II.B.3.d.) and overbroad (Section II.B.3.e.). 


B. Harassment 


Four of the ten institutions whose codes of conduct were reviewed 
have policies addressing harassment. The Arizona Student Code of 
Conduct indicates that students are subject to disciplinary action for 
harassment if they are 


[e]ngaging in harassment or unlawful discriminatory activities on 
the basis of age, ethnicity, gender, handicapping condition, na- 
tional origin, race, religion, sexual orientation or veteran status, 
or violating university rules governing harassment or discrimina- 
tion.?°° 


Since harassment is codified in Arizona, this paragraph clearly pro- 
hibits only criminal harassment and other ‘‘unlawful discriminatory 





237. UNIVERSITY OF FLORIDA, THE STUDENT GUIDE 1992 - 1993 63 (1992) (emphasis added) 
{hereinafter FLoripA STUDENT GUIDE]. 

238. UNIVERSITY OF MICHIGAN, THE UNIVERSITY OF MICHIGAN’S STATEMENT OF STUDENT 
RIGHTS AND RESPONSIBILITIES € IV.A.5 (1993) (emphasis added). 

239. ARIZONA STUDENT CopDE, supra note 233, ¢ F-10 (emphasis added). 
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activities.’’ This paragraph may therefore be analogous to the sentence 
enhancement statute for criminal behavior upheld by the Supreme Court 
in Mitchell that enhances the penalty for an offense if the defendant 
‘‘liJntentionally selects the person against whom the crime ... is 
committed ... because of the race, religion, color, disability, sexual 
orientation, national origin or ancestry of that person,’’2*° and therefore 
does not offend any of the ‘‘salient constitutional principles.’’ However, 
as will be discussed later, Arizona would be wise to avoid the listing 
of specific protected categories without some sort of statement that the 
language of the paragraph does not limit harassment to only those 
protected subgroups. 
Indiana University’s Racial Harassment rule says: 


A student has the right to be free from unlawful racial harass- 
ment. 


(1) A student has the right to be free from unlawful racial 
harassment in any building or at any location on any 
university property. 

(2) A student has the right to be free from unlawful racial 
harassment that occurs in a building or on property 
that is not university property if the racial harassment 
occurs during the course of university activities that 
are being conducted off the university campus or 
relates to the security of the university community or 
the integrity of the university's educational process 


Racial harassment includes any behavior, physical or verbal, 
that victimizes or stigmatizes an individual on the basis of race, 
ethnicity, ancestry, or national origin, and involves any of the 
following: 


(1) The unlawful use of physical force or violence to 

restrict the freedom of action or movement of another 
person or to endanger the health or safety of another 
person; 
Physical or verbal behavior that involves an express 
or implied threat to interfere unlawfully with an in- 
dividual’s personal safety, academic efforts, employ- 
ment, or participation in university-sponsored, 
extracurricular activities and causes the person to have 
a reasonable apprehension that such harm is about to 
occur; 





240. 113 S. Ct. at 2197. 
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(3) Physical behavior that has the purpose or reasonably 
foreseeable effect of interfering unlawfully with an 
individual’s personal safety, academic efforts, em- 
ployment, or participation in university-sponsored, 
extracurricular activities and causes the person to have 
a reasonable apprehension that such harm is about to 
occur; or 
‘Fighting words’’ that are spoken face-to-face as a 
personal insult to the listener or listeners in personally 
abusive language inherently likely to provoke a violent 
reaction by the listener or listeners towards the 
speaker.?*! 


Even though this rule uses the words ‘‘victimizes’’ and ‘‘stigmatizes,”’ 
which have been ruled vague by the Supreme Court (Section II.B.2.a.), 
the rule prohibits only ‘‘unlawful’’ activity. Therefore it does not offend 
any of the ‘‘salient constitutional principles.’’ However, it is interesting 
to note that there is only one statute in Indiana that makes racial 
harassment unlawful.?*? This statute regulates only racial harassment 
committed by officers or employees of the state and does not apply to 
students at any of Indiana’s state universities. Further, there are no 
statutes that specifically regulate harassment based on sex or sexual 
orientation. Therefore, in terms of general student ‘‘hate speech,’’ the 
reference in this rule to ‘‘unlawful’’ racial harassment has no binding 
effect on the students at Indiana University because there is no law 
that criminalizes racial harassment perpetrated by them. 

Texas A&M University’s (Texas A&M) rule on ‘‘Racial and Ethnic 
Harassment’’ attempts to combine the ‘‘hostile work environment’’ of 
sexual harassment and civil rights legislation with the unproven ‘‘hos- 
tile educational environment’’ jurisprudence. 


In providing an educational and work climate that is positive and 
discrimination-free, faculty, staff and students should be aware 
that racial and ethnic harassment in the workplace or the educa- 
tional environment is unacceptable conduct and will not be con- 
doned. Texas A&M University will protect the freedom of speech 
guaranteed by the First Amendment to the U.S. Constitution, while 
at the same time will determine conduct that goes beyond the 
legally defined boundaries of free speech.?* 


Combining three types of jurisprudence that may be incompatible 
with each other (Section II.B.2.b.) may make any references to student 





241. INDIANA STUDENT CoDE, supra note 234, § 1.A.4. 

242. IND. CopE ANN. § 4-15-2-40 (Burns 1992). 

243. Texas A&M University, UNIVERSITY REGULATIONS § 57 (1992) [hereinafter TExas 
A&M REGULATIONS]. 
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speech outside the work environment overbroad because non-employee 
speech in an educational setting enjoys a wider degree of protection 
(other than professor’s speech in the classroom, which is protected by 
academic freedom). Further, this definition does not rise to the level 
of ‘‘fighting words,’’ (Sections IJ.A.1.a. and II.A.1.b.) and, therefore, 
any other interpretation of what ‘‘goes beyond the legally defined 
boundaries of free speech’’ may be overbroad (Section II.B.3.e.). These 
inconsistencies may therefore result in this section being deemed vague 
(Section II.B.3.d.). 

The University of Florida’s statement on ‘‘Racial Harassment’’ and 
‘‘Sexual Orientation Harassment’’?** may attempt to operate under color 
of state statutes regarding general ‘‘harassment,’’ ‘‘intimidation,’’ or 
‘‘sexual abuse.’’?** However, these policies are used to single out and 
prohibit only those types of harassment that deal with disfavored 
subjects with which the university disagrees (Section II.B.1.a.). These 
rules may therefore be considered to be unconstitutional content dis- 
crimination. In an analogous decision, the court in R.A.V. said that if 
the state prohibits any fighting words, then all fighting words should 
be prohibited, not just those classes of words with which the state 
disagrees. 


C. Assembly 


Some codes of conduct effectively regulate certain types of assembly 
and distribution of literature. For example, the Code of Student Ethics 
at Indiana University states that: ‘‘[s]tudents are free to engage in 
peaceful and orderly protests, demonstrations and picketing which do 
not disrupt functions of the university, subject to appropriate regula- 
tions concerning time, place, and manner.’’** This statement is care- 
fully worded to regulate these freedoms only in terms of time, place 
and manner, rather than content (Sections II.A.2.b. and II.A.2.c.). 

One section of the University of Florida’s student code regulates 
‘‘demonstrations,’’*” but also within the time, place, and manner limits 





244. FLORIDA STUDENT GUIDE, supra note at 237, at 64-65. 

245. Fa. Stat. ANN §§ 784.048 (West 1992 & Supp. 1994) (harassment); id. §§ 914.24. 
934.03 (West 1985 & Supp. 1994) (harassment); id. § 876.155 (West Supp. 1994) (intim- 
idation); id. § 876.20 (West 1976) (intimidation); id. § 415.102 (West 1993) (abused 
persons). 

246. INDIANA STUDENT CODE, supra note 234, § 1.E.4. 

247. Campus Demonstrations. 

1. Demonstrations may be held anywhere on the campus, so long as they do 
not disrupt the normal operation of the University community, except that no 
demonstrations are permitted inside University buildings. Although no specific 
areas on the campus are designated for the purpose of demonstrations or 
impromptu speech, exclusive use of the [plaza] for this purpose may be obtained 
by prior clearance through the Public Functions Office. Any use of sound 
amplification equipment on the campus must also have prior clearance through 





44 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 1 


established in Sections II.A.2.a., II.A.2.b., and II.B.2.d., and without 
infringing on the content of the speech involved. In terms of assembly 
issues, most of these universities seem to understand that restrictions 
can only be based on time, place, and manner and not on content. 


D. Statements of Principles 


There were several ‘‘statements of principles’’ that affirmed a univ- 
ersity’s stand against ‘‘hate speech’’ and other forms of human degra- 
dation, but that did so only as a matter of principle rather than imposing 
sanctions or the rule of law upon the students. Three are offered as 
examples: 


(1) Texas A&M is committed to providing an educational and work 
climate that is conducive to the personal and professional devel- 
opment of each individual. To fulfill its multiple missions as an 
institution of higher learning, Texas A&M encourages a climate 
that values and nurtures collegiality, diversity, pluralism and the 
uniqueness of the individual within our state, nation and world. 
The University also strives to protect the rights and privileges and 
to enhance the self-esteem of all its members. Faculty, staff and 
students should be aware that any form of harassment and any 
form of illegal discrimination against any individual is inconsistent 
with the values and ideals of the University community. Indivi- 
duals who believe they have experienced harassment or illegal 
discrimination are encouraged to contact the appropriate offices 
within their respective units.?* 


(2) While freedom of thought and expression is the lifeblood of 
our academic community, the maintenance of civility is a precon- 





this office. 
2. In order that demonstrators not interfere with the operation of the University 
or the rights of others, they shall not: ; 
(a) obstruct vehicular, bicycle, pedestrian, or other traffic; 
obstruct entrances or exits to buildings or driveways; 
interfere with educational activities inside or outside the build- 
ing[;] 
harass passersby or otherwise disrupt normal activities; 
interfere with or preclude a scheduled speaker from being heard; 
interfere with scheduled University ceremonies or events; or 
damage property, including lawns, shrubs, or trees. 
3. In the event of disruptive action, University employees and students involved 
in the demonstration shall identify themselves by presenting appropriate doc- 
uments such as current fee cards when requested to do so by the President or 
his/her designated representative, and such representative will identify him/ 
herself when making this request. Demonstrators not officially related to the 
University of Florida will be directed to leave the campus immediately or be 
subject to arrest for a violation of the law. 
FLORIDA STUDENT GUIDE, supra note 237, at 60-61. 
248. Texas A&M REGULATIONS, supra note 243, at 3. 
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dition to the vigorous exchange of ideas, and it is the policy of 
the University to promote civility in all forms of expression and 
conduct. The University thus believes that any expression or act 
of intolerance or discrimination—whether based on race, gender, 
religion, color, age, national origin, disability, status as a Vietnam- 
era veteran, or on any other basis—is repugnant and inimical to 
our most basic values.?*° 


(3) The University has a concern about behavior repugnant to or 
inconsistent with an educational climate.?° 


Since these statements are statements of principle rather than pre- 
scribing regulations with attached sanctions, they do not run contrary 
to any constitutional principles (Section II.A.3.d.). It is noteworthy that 
the second example includes a list of several favored subgroup classi- 
fications. This could be problematic if intolerance were not also seen 
as ‘“‘repugnant’’ ‘‘on any other basis.’’ It is important to include such 
a broadening statement with any list of favored subgroup classifications 
or disfavored topics in order to avoid the perception of violating Section 
II.B.1.a. regarding the imposition of ‘‘special prohibitions on those 
speakers who express[ed] views on disfavored subjects.”’ 


E. Protected Categories and Subgroup Classifications 


One common error in code construction is the use of protected 
subgroups of people or specific categories of disfavored subjects. A 
code cannot protect only some subgroups, but, rather, must provide 
the same level of protection to all people, regardless of their subgroup 
classification, for the same types of speech, conduct or criminal activity. 
Specific categories are often mentioned, but must be accompanied by 
some sort of broadening statement that extends the same protection to 
everyone. 

One example of this type of broadening statement is Texas A&M’s 
policy, which simply says: ‘‘[e]ach student shall have the right to 
participate in all areas and activities of the University, free from any 
form of harassment and any form of illegal discrimination and without 
regard to any subgroup classification or stereotype.’’?*' Consistent with 
Section II.B.1.a., this statement appropriately prohibits ‘‘illegal discrim- 





249. Purdue University Board of Trustees, Meeting Minutes (November 1992) (emphasis 
added) (copy on file with the authors). 

250. University of Minnesota, A Statement of Standards of Student Conduct Enforce- 
able by University Agencies § II.7 (1991). 

251. TExaAS A&M REGULATIONS; supra note 243, at 4. One concern with this statement 
is that it indicates students have the right to be free from ‘‘harassment.’’ However, this 
statement does not actually prohibit or define harassment; nor is ‘‘harassment’’ codified 


in state law. This rule could prove to be vague and ambiguous to students (Section 
11.B.3.d.). 
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ination ... without regard to any subgroup classification or stereo- 
type.’’2> 

Conversely, the prohibition of subgroup classification and stereotyp- 
ing based on disfavored subjects was deemed unconstitutional by the 
court in Sigma Chi. In that case, the university imposed sanctions 
against the fraternity for some verbal and symbolic language in a skit 
that racially and sexually stereotyped minorities and women. The court, 
however, defined the skit as having some ‘‘entertainment value.’’?5* 
Therefore a code that prohibits ‘‘stereotyping’’ based on subgroup 
classification may be overbroad (Section II.B.3.e.). Even stereotyping 
speech that is ‘‘obnoxious,’’ ‘‘extremely offensive,’’ or ‘‘demeans’’ 
others is not proscribable (Sections II.B.1.d. and II.B.2.b.). If the pro- 
hibitions in this rule were defined in terms of ‘‘fighting words’’ as 
described in Sections II.A.1.a. and II.A.1.b. or in terms of criminal 
behavior as outlined in Mitchell, and were not limited to specific 
protected categories, they might pass judicial muster. However, these 
prohibitions are not and may therefore be vague and overbroad (Sections 
11.B.3.d. and II.B.3.e.). 

The University of California at Los Angeles’ (UCLA) policy governing 
a ‘‘Theme Based Social Activity’’ indicates: 


An officially recognized organization’s actions and activities which 
are sponsored by the University must not be presented in a manner 
which tends to promote degrading or demeaning social stereotypes 
based on race, ethnicity, national origin, gender, sexual orienta- 
tion, religion, or disability. In determining whether an action or 
activity is degrading or demeaning within the meaning of this 
provision, the theme and all surrounding circumstances of the 
action or activity shall be considered in light of the following: 


Does it reinforce group stereotypes which the officially rec- 
ognized organization should reasonably know have histori- 
cally prevented disadvantaged persons in our society from 
reaching their full potential? 
Are the circumstances associated with the action or activity, 
(e.g., advertisements, decorations, the garb of the partici- 
pants), of the type which should reasonably be recognized 
as likely to exacerbate the negative connotations of the theme 
itself? 

22 
Does the information available suggest that the theme, ad- 
vertisements, decorations and garb were chosen to mock or 
degrade the groups associated with the theme? 





252. Id. 
253. 993 F.2d at 391. 
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Does the information available suggest that the theme, ad- 
vertisements, decorations and garb of the activity were chosen 
with the intent to incite breaches of the peace or disorder in 
the campus community, or under circumstances where the 
officially recognized organization should reasonably know 
that breaches of the peace or disorder in the campus com- 
munity were likely to result??* 


This section, when understood in light of Sigma Chi, is clearly 
overbroad because it sweeps within its ambit a great deal of speech 
that is protected by the First Amendment (Section II.B.3.e.). In addition, 
it is vague because people must naturally guess at its meaning (Section 
II.B.3.e.). 

The phrases ‘‘mock or degrade’’ and ‘‘promote degrading or de- 
meaning social stereotypes’ do not rise to the ‘‘fighting words’’ stan- 
dard (Sections I.A.1.a., I].A.1.b., and II.B.2.b.). This amounts to content- 
based censorship of certain viewpoints (‘‘race, ethnicity, national origin, 
gender, sexual orientation, religion, or disability’’), even though they 
may be offensive viewpoints (Sections II.B.1.d. and [1.B.2.b.), because 
they are disfavored by the university (Section II.B.1.a.). 

Symbolic speech such as ‘‘advertisements, decorations, and garb’’ 
cannot be censored unless it rises to the fighting words standard 
(Section II.B.1.b.). This is clearly pointed out in Sigma Chi.?°5 

The policy applicable to ‘“‘Theme Based Social Activities’? may be 
unconstitutional under the California state constitution as well because 
the policy allows discrimination ‘‘on the basis of’’ protected categories. 
Granting a class of citizens special privileges or immunities is not 
allowed under California’s constitution. 

Texas A&M’s policy entitled ‘‘Malicious treatment, harassment and/ 
or hazing,’’ states: 


Previously relied upon ‘‘traditions,’’ whether Corps, fraternity/ 
sorority or other group-related terms, will not suffice as a justifiable 
reason for participation in any act or threat, physical or mental, 
perpetrated for the purpose of submitting a student or other person 
to physical pain or discomfort, indignity or humiliation (including 
personally abusive epithets such as derogatory references to sub- 
group Classification or stereotype) regardless of the intent of such 
an act and regardless of the consent or cooperation of the recipi- 
ent.2% 


This paragraph is patterned after a Texas law prohibiting hazing that 
reads, in part: 





254. UCLA, Activity GUIDELINES 45 (1986) (emphasis added). 

255. 993 F.2d 386 (4th Cir. 1993); see also Texas v. Johnson, 491 U.S. 397, 109 S. 
Ct. 2533 (1989); Cohen v. California, 403 U.S. 15, 91 S. Ct. 1780 (1971). 

256. TEXAS A&M REGULATIONS, supra note 243, § 50(5)(a) (emphasis added). 
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Hazing means any intentional, knowing or reckless act, occurring 
on or off the campus of an educational institution, by one person 
alone or acting with others, directed against a student, that en- 
dangers the mental or physical health or safety of a student for 
the purpose of pledging, being initiated into, affiliating with, 
holding office in, or maintaining membership in any organization 
whose members are or include students at an educational insti- 
tution. The term includes but is not limited to: 


x ** 


(D) any activity that intimidates or threatens the student with 
ostracism, that subjects the student to extreme mental 
stress, shame or humiliation, or that adversely affects the 
mental health or dignity of the student or discourages the 
student from entering or remaining registered in an ed- 
ucational institution, or that may reasonably be expected 
to cause a student to leave the organization or the insti- 
tution rather than submit to acts described in this sub- 
section . . .?°” 


The paragraph from Texas A&M’s policy, like the statute, refers to 
‘“‘abusive epithets such as ... subgroup classification or stereotype’”’ 


that do not rise to the ‘‘fighting words’’ standard (Sections II.A.1.a. 
and II.A.1.b.) and may be overbroad (Section II.B.3.e.). Of particular 
concern are the references to ‘‘hazing’’ as the perpetration‘of ‘‘mental 

. . indignity or humiliation,’’ and the statute’s definition of hazing as 
‘‘mental stress, shame, or humiliation’’ (Section II.B.2.b.). 

The prohibition of ‘‘any form of ‘quadding’’’ under another paragraph 
of Texas A&M’s policy? is also vague as interpreted under Section 
II.B.3.d., because not everyone may understand this colloquialism with- 
out an explicit definition. 


F. Conduct Versus Speech and ‘‘Fighting Words”’ 


Despite the age of some of the universities’ policies and guidelines, 
many of their drafters had a good sense of the division between conduct 
and speech as articulated in the recent Mitchell decision. For example, 
UCLA’s policy prohibits ‘‘physical abuse, threats of violence, or conduct 
that threatens the health or safety of any person on University property 

. .”’259 Speech is then discussed in succinct First Amendment lan- 
guage and is limited only in terms of time, place, and manner and to 
protect individuals who could become ‘‘involuntary audiences,’’ as 
articulated in Section II.A.2.g. 





257. Texas Epuc. Cope ANN. § 4.51(6) (West 1991) (emphasis added). 

258. Texas A&M REGULATIONS, supra note 243, § 50(5)(a)(6). 

259. UCLA, Po.iciEs APPLYING TO CAMPUS ACTIVITIES, ORGANIZATIONS, AND STUDENTS 
€ 51.16 (1983). 
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UCLA’s harassment policy also mirrors the ‘‘fighting words’’ standard 
(Sections II.A.1.a. and II.A.1.b.). Sanctions can be imposed for miscon- 
duct, which includes: 


[t]he use of ‘‘fighting words’’ by students to harass any person(s) 
on University property, on other property to which these policies 
apply as defined in campus implementing regulations, or in con- 
nection with official University functions or University-sponsored 
programs. 


‘Fighting words’’ are those personally abusive epithets which, 
when directly addressed to any ordinary person are, in the context 
used and as a matter of common knowledge, inherently likely to 
provoke a violent reaction whether or not they actually do so. 
Such words include, but are not limited to, those terms widely 
recognized to be derogatory references to race, ethnicity, religion, 
sex, sexual orientation, disability, and other personal character- 
istics. ‘‘Fighting words’’ constitute ‘‘harassment’’ when the cir- 
cumstances of their utterance create a hostile and intimidating 
environment which the student uttering them should reasonably 
know will interfere with the victim’s ability to pursue effectively 
his or her education or otherwise to participate fully in University 
programs and activities.?° 


This policy defines fighting words within the appropriate parameters 
(Sections II.A.1.a. and II.A.1.b.), enumerates examples of derogatory 
references to ‘‘race, ethnicity, religion, sex, sexual orientation, [and] 
disability,’’ but does not limit fighting words to those protected cate- 
gories and therefore prohibits all fighting words as pointed out in 
Section II.A.1.a. (albeit with emphasis on protected categories). 

A possible problem with UCLA’s policy is the reference to a ‘‘hostile 
and intimidating environment,’’ wording adopted from sexual harass- 
ment law. However, ‘‘hostile and intimidating environment’’ is used 
in reference to harassment, which is defined as a subset of ‘‘fighting 
words’’ in UCLA’s document. Therefore, under this definition, this 
type of speech does not enjoy protected status and the policy would 
not offend any of the ‘‘salient constitutional principles.”’ 

In a third instance, the University of Maryland adopted a policy that 
bans all ‘‘acts of destruction or violence which are racially, ethnically, 
religiously, and/or otherwise motivated against the person or property 
of others and which infringe on the rights and freedom of others.’’?® 
This statement is within the ‘‘criminal conduct’’ parameters established 
in Mitchell, and provides a statement that broadens the reach of the 





260. Id. § 51.00 (as amended by an open letter from the Office of the President, Sept. 
21, 1989) (emphasis added) (copy on file with the authors). 

261. University of Maryland, Policy on Acts of Violence and Extremism (1990) (em- 
phasis added). 
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policy from acts that are ‘‘racially, ethnically, [or] religiously’’ moti- 
vated to anything that is ‘‘otherwise motivated.’’ 

Another paragraph of the University of Maryland’s code prohibits 
several categories of criminal conduct and acts of violence, and also 
prohibits any violation of the code of student conduct.?* Most elements 
of the code of student conduct are also illegal acts, readily regulable 
by the university (Section II.A.2.e.). However, another section of the 
code prohibits ‘‘racial insults or any other ‘fighting words.’’’?** This 
rule combines ‘‘racial insults’’ with ‘‘fighting words’’ in an attempt to 
make the two synonymous. According to Section II.A.2.f., racial insults 
can be prohibited when they rise to the level of ‘‘fighting words,’’ but 
not all racial insults rise to that level. For example, the University of 
Wisconsin adopted a policy that prohibited: 


racist or discriminatory comments, epithets or other expressive 
behavior directed at an individual, or on separate occasions at 
different individuals, or for physical conduct if such comments, 
epithets or other expressive behavior or physical conduct inten- 
tionally: 1) Demean the race, sex, religion, color, creed, disability, 
sexual orientation, national origin, ancestry, age of the individual 
or individuals; and 2) Create an intimidating, hostile, or demean- 
ing environment for education, university-related work, or other 
university-authorized activity.?“ 


The court held this rule overbroad as a content-based rule that reached 
a substantial amount of protected speech.?® In addition, the rule failed 
to meet both the ‘‘fighting words’’ test?®° and the proposed balancing 
test?’ from Chaplinsky. Unless ‘‘racial insults’’ rise to the level of 
fighting words and are defined strictly in terms of fighting words, they 
cannot be banned (Sections II.A.1.a. and II.A.1.b.). Otherwise, this type 
of regulation amounts to an unconstitutional limitation on the rights of 
speakers who express views on disfavored subjects (Section II.B.1.a.), 
even if those views are gravely offensive and obnoxious to many 
(Section II.B.1.d.). Therefore, this portion of the rule may be vague 
(Section [1.B.3.d.) and overbroad (Section II.B.3.e.). 


G. Off-Campus Offenses 


Texas A&M’s policy provides a good example of the type of off- 
campus offense that can be regulated by a university (Section II.B.3.a.). 
The policy says, in part: 





262. UNIVERSITY OF MARYLAND, CoDE oF STUDENT CONDUCT, at Letter of Introduction from 
Gary Pavela, Director of Judicial Programs, to students (1991). 

263. Id. 4 12.C. 

264. UWM Post, 774 F. Supp. at 1165. 

265. Id. at 1168. 

266. 315 U.S. at 572, 62 S. Ct. at 769 (‘‘those which by their very utterance inflict 
injury or tend to incite an immediate breach of the peace’’). 

267. 315 U.S. at 573, 62 S. Ct. at 770 (‘‘The test is what men of common intelligence 
would understand would be words likely to cause an average addressee to fight.’’). 
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[t]he University will take disciplinary action against a student for 
such an off-campus offense only when the nature of the offense 
is such that in the judgement of the vice president for student 
services, the continued presence of the student on campus is likely 
to interfere with the educational process and the orderly operation 
of the University.?® 


If the Vice President for Student Services requires that a violation of 
this policy must constitute a ‘‘material and substantial disruption’’ of 
the campus (Section II.A.2.d.), then this type of conduct or speech 
would be sanctionable within the purview of the university (Section 
II.B.3.a.). However, the ‘‘material and substantial disruption’’ standard 
must be the benchmark. 

The University of Florida’s policy regulating off-campus conduct 
prescribes sanctions 


only when it is required by law to do so or when the nature of 
the offense is such that in the judgement of the Director of Student 
Judicial Affairs, the continued presence of the student on campus 
is likely to interfere with the educational process or the orderly 
operation of the University; or the continued presence of the 
student on campus is likely to endanger the health, safety, or 
welfare of the University community.”® 


This type of regulation of off-campus student conduct may also be 
within regulable territory as defined by Section II.B.3.a., but should be 
defined more succinctly in terms of the ‘‘material and substantial 
disruption’’ standard. 


IV. THE SURVEY’S SIGNIFICANT FINDINGS 


There are several important findings resulting from the telephone 
survey of the nation’s twenty largest public universities. The data 
provide an interesting composite view of the current approaches to the 
regulation of student speech on major university campuses. Although 
it would be inappropriate to assume this analytic view is representative 
of all university campuses in the nation, it does provide an indication 
of the current state of affairs on twenty highly-visible campuses that 
tend to be in the forefront of policy development.?” 

Further, several campuses in the report are part of state educational 
systems that handle speech with system-wide policies. Therefore, the 
policies examined at these universities would be similar, if not iden- 
tical, to those at related institutions. Still others have been involved in 
court challenges of their policies in an attempt to manage the increasing 
intolerance on today’s campuses. 

The respondents to the survey were legal counsel to the major 
universities. The majority—thirteen—operated out of the Office of the 





268. Texas A&M REGULATIONS, supra note 243, ¢ 50(6). 
269. FLORIDA STUDENT GUIDE, supra note 237, § VI. 
270. This was the current state of affairs in May 1993 when the survey was conducted. 
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General Counsel at their respective universities; three worked at the 
Offices of the General Counsel for the state system to which the 
university belonged; two others were Attorneys General in the respec- 
tive states and handled university legal affairs; and the remaining two 
worked for private legal firms that represented the university. 

Several interesting trends unfolded during the examination of the 
survey’s results. First, all but one of the ten policies that governed 
‘‘hateful harassing speech or conduct’’ were adopted between 1987 and 
1990. No new policies have been adopted since then, and two have 
been abandoned. Perhaps the fact that the court struck down the speech 
code in Doe v. University of Michigan?” in September 1989 chilled 
other universities’ inclinations to regulate speech on campus as a means 
of dealing with intolerance. 

The second trend was the rarity with which campus ‘‘hate speech’’ 
policies were actually used. Most of the legal counsel responding to 
the survey indicated that they were reluctant to use the policies because 
of the risk of inviting litigation. Four of the ten institutions with policies 
never use them; four others use them, on the average, fewer than six 
times per year; only two institutions used their policies more than five 
times per year, and one of those has had its more ‘‘traditional’’ policy 
in effect since 1978. ‘‘Traditional’’ conduct policies and the use of state 
criminal statutes governing intimidation, disorderly conduct, harass- 
ment, and other crimes seem to be the preferred modes of handling 
speech related incivility. 

Two institutions that have policies stated that their codes are ‘‘state- 
ments of principle’’ and carry with them no sanctions. This tactic may 
help reduce the possibility of legal entanglements and still allow the 
university to ‘‘make a statement’’ that deplores intolerance. However, 
one attorney responding to the survey took issue with that approach, 
calling it ‘‘university political correctness.’’ He felt that the ‘‘counseling 
approach to ‘hate speech’ adopted by some universities may have some 
chilling effect’’ on students, which could result in the policy being 
declared overbroad by the courts. 

Another interesting observation is that two universities adopted pol- 
icies without consulting anyone. One respondent said ‘‘we knew what 
we wanted and we knew we couldn’t please everyone so we just did 
it without consulting anyone.’’ Obviously, if a university is prepared 
to consult with students, faculty, and other interested parties, it should 
be prepared to respond to their concerns and input about its policies. 
However, if university officials know what kinds of demands may be 
made by these groups and the university is not prepared to implement 
such a policy for legal, philosophical or other reasons, perhaps the 
approach of these two universities would be an option. 

One other note of interest is the statement by one of the respondents 
that ‘‘student affairs people don’t have the legal background to interpret 





271. 721 F. Supp. 852 (E.D. Mich. 1989). 
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the fine line between what’s regulable and what’s not in a narrowly 
constructed code.’’ This statement clearly emphasizes the fact that the 
university needs to supply more training, policies that are easier to 
interpret, or both. 


V. PoLicy CONSIDERATIONS REGARDING ‘‘HATE SPEECH’’ REGULATION AT 
THE UNIVERSITY 


The purpose of Part V is: (1) to outline the implications of the 
compiled research on American higher education; (2) to make some 
recommendations regarding how American higher education can con- 
front the ‘‘hate speech’’ problem on campus; (3) to outline what further 
research should be conducted on the topic; and (4) to draw some 
conclusions regarding higher education’s involvement in the regulation 
of ‘‘hate speech.”’ 


A. Implications of the Research 


There are four implications that arise as a result of the data presented 
in this article. First, only half of the universities surveyed have policies 
that regulate ‘‘hostile or harassing speech or conduct.’’ Five of the ten 
legal counsel from those universities that do have regulations responded 
with a statement that, ‘‘yes, we have a regulation, however... .’’ They 


comment that they feel somewhat uncomfortable about the constitu- 
tionality, practicability, and enforceability of those regulations. This is 
demonstrated by the fact that, despite increasing ‘‘hate speech’’ inci- 
dents, the policies go relatively unused. 

The second implication is that the institutions that do have regula- 
tions have good reason to be concerned about the constitutionality of 
their rules. Eight of the ten university codes analyzed in this study 
were found to violate some portion of the thirty ‘‘salient constitutional 
principles.”’ 

The third implication, outlined in an article by David McGowan and 
Ragesh Tangri,?” is that ‘‘only regulations designed to prevent violence 
are both permissible under the Constitution and good policy for uni- 
versities to pursue.’’?”* This assertion held true in the ten university 
codes analyzed in this article. Only two codes escaped constitutional 
problems when analyzed under the thirty ‘‘salient constitutional prin- 
ciples.’’ Both codes applied the violence standard when sanctioning 
speech-related offenses. 

The fourth implication arises from the general sense of confidence 
expressed by those who do not have regulations. Without exception, 
they are adamant that ‘‘hate speech’’ rules run too great a risk of 
violating the First Amendment. 





272. See David F. McGowan & Ragesh K. Tangri, A Libertarian Critique of University 
Restrictions of Offensive Speech, 79 Cau. L. REv. 825 (1991). 
273. Id. at 825. 
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If one subscribes to the notion that many opinions are better than 
one, this should send a clear signal that it does not make good sense 
from a risk-management perspective to tackle the ‘‘hate speech’’ issue 
head-on with a ban on speech that could prove to be unconstitutional. 
However, some suggestions that arise from the research may provide 
some help in combatting disruptive speech on campus. 


B. Policy Guidelines and Recommendations 


Eight recommendations arise from the research and provide university 
policy-makers with some guidelines for tackling a very difficult issue. 

First, the university should adopt speech regulation guidelines that 
are within the current parameters established by the courts, as outlined 
in the thirty ‘‘salient constitutional principles’’ and the criminal be- 
havior standard adopted by the Mitchell court. However, the adminis- 
tration should understand that, although there may be a change in 
behavior, inner feelings that motivate ‘‘hate speech’’ cannot be legis- 
lated out of existence and should also be addressed.?”* 

Second, the university should take appropriate legal action against 
students that commit crimes under the guise of freedom of speech. 
This prosecution must be done without regard to content, but should 
consider behavior that is currently regarded as illegal in any context.?’5 

Third, if the administration of an institution feels that it is necessary 
to ‘‘make a statement’’ by mentioning specific protected categories, an 
additional statement should be added that does not limit protection 
only to ‘‘politically correct’’ categories. The statement should read, for 
example, ‘‘based on race, gender, religion, color, age, national origin, 
disability, status as a Vietnam-era veteran, or any other basis.’’ The 
key phrase could also precede the list and read: ‘‘including, but not 
limited to.’’ 

Fourth, the administration should make assertive use of speech to 
decry the abusive or intolerant acts of students that may fall under the 
protection of the First Amendment. 

Fifth, legislatures should be encouraged to adopt statutes that appro- 
priately regulate the abusive use of speech against another individual 
or group, no matter who the object of that abuse or what the topic of 
speech may be. 





274. See Suzanna Sherry, Speaking of Virtue: A Republican Approach to University 
Regulation of Hate Speech, 75 MINN. L. REv. 933 (1991). Sherry argues that manners 
may be coerced by ‘‘hate speech’’ rules, but virtue, ‘‘an internal state of mind’’ which 
contributes to good citizenship, cannot be enforced by government. 

275. For example, under Arizona law this could include: Ariz. Rev. Stat. ANN. § 13- 
1202 (1993) (threats or intimidation); id. § 13-1203 (1993) (assault); id. § 13-2916 (1993) 
(use of the telephone to terrify, intimidate, threaten, harass, annoy or offend); id. § 13- 
1602 (1993) (criminal damage to property); id. § 13-2902 (1993) (unlawful assembly); id. 
§ 13-2903 (1993) (riot); id. § 13-2904 (1993) (disorderly conduct); id. § 13-2911 (1993) 
(interference with an educational institution); or id. § 13-2921 (1993) (harassment). 
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Sixth, the university should take particular care to avoid the typical 
pitfalls found in several of the codes examined. Specifically, to solve 
a majority of the problems observed in the codes analyzed here, the 
university should avoid using inappropriate definitions of ‘‘fighting 
words,’’ limitations on speech that do not rise to the ‘‘fighting words’’ 
standards, bans on categories of speech that are disfavored by the 
university, and the use of overbroad or vague rules. 

Seventh, the university should establish formal mechanisms to help 
resolve most ‘‘hate speech’’ incidents on an informal basis.?”© Thomas 
Simon asserts that ‘‘[mJost incidents of hate speech complaints occur 
in conjunction with other violations [of existing laws]. ... This indi- 
cates that serious incidents of racism are already actionable and that 
hate speech is best handled through informal mechanisms.’’?”’ 

Eighth, the university should establish comprehensive, campus-wide, 
multifaceted educational programs to encourage a climate of tolerance 
and understanding. These programs should have both the philosophical 
and financial support of the administration, and may range from special 
orientation sessions to multi-ethnic task groups assigned by a professor 
to research an academic topic together for a class assignment. 

For example, one study by Robert Slavin and Nancy Madden?” found 
strong positive effects on racial attitudes for both black and white 
students when they were assigned to work together in groups with 
students of different races.?”° ‘‘Results were interpreted to indicate that 
programs involving cooperative interaction between students of differ- 
ent races are most likely to improve race relations in desegregated 
schools.’’28° 

In her studies on the elimination of prejudice in school settings, 
Edith King?*' found that, although one program can have some effect, 
the cumulative effect of many programs, policies, and individual factors 
has a more profound effect than any one factor by itself. ‘“The impli- 
cation is that individual actions or measures may combine to create a 
particular ethos, or set of values, attitudes, and behaviors which will 
become characteristic of the school as a whole.’’28? 

Several of the institutions surveyed for this study also conduct a 
myriad of programs geared to educate students about social tolerance, 





276. See ARIZONA STATE UNIVERSITY, CAMPUS ENVIRONMENT TEAM REFERRAL GUIDEBOOK 
(1992), for ideas regarding the establishment of such an approach to controlling the 
number of ‘‘hate speech’’ incidents and successfully mediating those which do occur. 

277. Thomas W. Simon, Comment, Fighting Racism: Hate Speech Detours, 26 IND. L. 
REV. 411, 423 (1993). 

278. Robert Slavin & Nancy Madden, School Practices That Improve Race Relations, 
16 Am. Epuc. REs. J. 169 (1979). 

279. Id. at 169. 

280. Id. 

281. Edith W. King, Recent Experimental Strategies for Prejudice Reduction in Amer- 
ican Schools and Classrooms, 18 J. CuRRICULUM STuD. 331 (1986). 

282. Id. at 333. 
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diversity, peaceful conflict resolution, and other related topics. A com- 
pilation of a few outstanding programs as well as a list of related 
literature is contained in Part VI. 


C. Future Research 


In addition to the success of implementation of these campus pro- 
grams, research should be conducted in the following areas. 

First, since the state of the law is continually in flux as the courts 
decide new and different cases, continuing legal research should be 
conducted on the ‘‘hate speech’’ issue to help campus decision-makers 
better understand the fine line between what is and is not regulable. 

Second, this study should be reproduced in one or two years to 
determine whether the recent Mitchell decision has had an impact on 
the types of codes used to regulate ‘‘hate speech’’ on campus. The new 
distinction between speech and conduct may initiate the adoption of 
‘“‘hate speech’’ codes aimed at conduct and fighting words rather than 
the wide-sweeping speech codes of the past. 

Third, a longitudinal study of ‘‘hate speech’’ incidents should be 
conducted to provide higher education with a more accurate gauge for 
understanding the dynamics of ‘‘hate speech’’ use over time. A longi- 
tudinal study would also help ascertain whether certain policies or 
programs at specific institutions actually help reduce the incidence of 
‘‘*hate speech’’ on campus. 

Fourth, individual campuses should begin conducting longitudinal 
studies that provide a benchmark year for documenting ‘‘hate speech’’ 
incidents. This approach could also help document how specific poli- 
cies affect the use of ‘‘hate speech’’ on campus. 

Fifth, the survey participants indicated an interest in information 
regarding the ‘‘social costs of hate speech.’’ This could include re- 
search, but may also include a panel discussion by ‘‘hate speech’’ 
experts regarding how to reconcile these costs with the demands of the 
First Amendment, and the impact of speech codes on First Amendment 
protections and academic freedom. 


D. Conclusions 


Logic dictates that appropriate measures to regulate speech within 
the confines of existing legislative mandates and judicial interpretation 
must be an integral part of a more comprehensive program to create 
an ethos of compassion, cooperation, tolerance, and trust on campus. 
This must begin not only at the grass-roots level, but with the president 
of the institution and others who hold the power of the purse and are 
in a position to set policy. These key individuals provide the example 
for campus-wide acceptance of people from diverse backgrounds. They 
also establish the basic attitude toward campus-wide programs that 
foster diversity, cooperation, and conflict resolution. 
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This study has demonstrated the magnitude of the problem and the 
ineffectiveness of some regulatory practices that offend the Constitution. 
Now is the time to institute tough, constitutionally-valid legal measures 
and establish educational programs that have the philosophical and 
financial support of the university administration. Only through timely 
and consistent implementation of a balanced approach to ‘‘hate speech’”’ 
regulation can university administrators begin to moderate this cancer- 
ous blight on America’s campuses. 


VI. RESOURCES FOR DIVERSITY PROGRAMMING, MEDIATION AND CONFLICT 
RESOLUTION 


The following list of resources may assist policy-makers in their 
search for ideas that may be useful in creating a campus community 
that is more tolerant of diversity. This list contains both printed material 
such as books and pamphlets, as well as programs and diversity-related 
organizations listed by institution. This list was compiled as a by- 
product of the research for this study and is by no means intended to 
be exhaustive. 


Printed Material: 

American Council on Education 
Publications Dept. MSB 
1 Dupont Circle 
Washington, D.C. 20036 
(202) 939-9300 


Sources: Diversity Initiatives in Higher Education 


This 400 page directory lists over 2,000 curriculum projects, fac- 
ulty development programs, and student recruitment programs 
along with more than 225 books, reports, and other publications. 
Cost: $35 (prepaid). 


Anti-Defamation League of B’nai B’rith 
(Publishers of several reports on hate-crime, defamation, and anti- 
Semitism.) 
10495 Santa Monica Blvd. 
Los Angeles, California 90025-5031 
(213) 466-8000 

Bodine, Richard et al., Creating The Peaceable School: Conflict Reso- 
lution in Schools (Research Press, forthcoming 1994). 

Crawford, Donna K. et al., The School for Quality Learning: Managing 
the School and the Classroom the Deming Way (Research Press, 1993). 

Johnson, David W. & Johnson, Roger T., Teaching Students to Be 
Peacemakers (Interaction Book Co., 1991). 

King, Edith W., Recent Experimental Strategies for Prejudice Reduction 
in American Schools and Classrooms, 18 J. Curriculum Stud. 331 
(1986). 
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Kreidler, William J., Creative Conflict Resolution (Scott, Foresman & 
Co., 1984). 


Kreidler, William J., Elementary Perspectives 1: Teaching Concepts of 
Peace and Conflict (Educators for Social Responsibility, Cambridge, 
Mass., 1990). 

Morrison, Ann, The New Leaders: Guidelines on Leadership Diversity 
in America, The Jossey-Bass Management Series (1992). 

Schrumpf, Fred et al., Peer Mediation: Conflict Resolution in Schools 
(Research Press, 1991) 

Slavin, Robert & Madden, Nancy, School Practices That Improve Race 
Relations, 16 Am. Educ. Res. J. 169 (1979). 


Organizations and Institutional Programs: 


Arizona State University 
Campus Environment Team 
Office of the President 
(602) 965-5606 
Arizona State University has adopted a Campus Environment Team 
(CET)?®* approach to harassing and discriminatory speech. The CET 
guidelines state that ASU ‘‘is committed to maintaining hospitable 
educational, residential, and working environments that permit stu- 
dents and employees to pursue their goals without substantial inter- 
ference from harassment.?** However, since these policies are 
statements of principle and not disciplinary rules that prescribe 
student sanctions for misconduct, they probably will not come under 
fire from the courts. 

California State University 
‘Campus Climate: Toward Appreciating Diversity,’’ A report pre- 
pared for the University in 1990 by a panel of experts on campus 
climate. 
Academic Publications Program 
Office of the Chancellor 
The California State University 
400 Golden Shore 
Long Beach, California 90802-4275 





283. ARIZONA STATE UNIVERSITY, CAMPUS ENVIRONMENT TEAM REFERRAL GUIDEBOOK 1992- 
1993 (1992). 
The purpose of the CET is to (1) work with other persons and organizations on 
campus to promote a campus environment that values diversity and provides 
respect for all individuals regardless of their status, and (2) protect free speech 
and academic freedom. The CET will carry out the objectives set forth below 
and, in addition, may make recommendations to the President, governance 
groups, and other campus entities on issues pertaining to the purpose of the 
CET and the following objectives. The CET should not duplicate existing 
University activities or functions. 
Id. at 29. 
284. Id. at 27. 
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Illinois Institute for Dispute Resolution 
301 1/2 West Cook Street 
Springfield, Illinois 62704 
(217) 523-6080 
FAX: (217) 523-8223 
This organization offers a newsletter with articles on dispute reso- 
lution in the schools, as well as conference sessions on violence 
prevention, sexual harassment, creation of a peaceable school, peer 
mediation training, mediation of group racial conflicts among gangs, 
responsibility education, etc. 


Los Angeles County Commission on Human Relations 
320 West Temple Street, Suite 1184 
Los Angeles, California 90012 
(213) 974-7611 
The Commission publishes a ‘‘Resource Guide of Audio, Video and 
Printed Materials’’ on hate crime and has also organized a Network 
Against Hate Crime composed of many area agencies and organiza- 
tions. 

National Association of Mediation in Education 
205 Hampshire House, U Mass 
Amherst, Massachusetts 01003 
(413) 545-2462 
FAX: (413) 545-4802 
RP8 Violence Prevention Packet (Second Edition) $11 
This organization is a clearinghouse for resources on conflict reso- 
lution, conflict management, and peaceful persuasion and offers cur- 
riculum materials to colleges of education, including a complete step- 
by-step trainers manual for college instructors. 


National Coalition Building Institute 
1835 K Street, N.W., Suite 715 
Washington, D.C. 20006 
(202) 785-9400 
FAX: (202) 785-3385 
The Institute conducts training in prejudice reduction and coalition 
building and has consulted in Canada, Europe, the Middle East, and 
at over 100 campuses in the U.S. 


National Institute for Dispute Resolution 
1726 M Street, Suite 500 
Washington, D.C. 20036 
(202) 466-4764 


Rutgers University 
Common Purposes Committee 
301 Van Nest Hall, CAC 
College Avenue Campus 
Rutgers University 
New Brunswick, New Jersey 08903 
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(908) 932-7255 


Texas A&M University 
Department of Multicultural Services 
137 Memorial Student Center 
College Station, Texas 77843-1121 
(409) 845-4551 

Towson State University 
Campus Violence Prevention Center 
Admin. 110 
Towson State University 
Towson, Maryland 21204 
(410) 830-2178 


University of Washington 
Valuing Diversity Program 
Office of the Vice President of Student Affairs 
476 Schmitz Hall 
1410 NE Campus Parkway 
Seattle, Washington 98195 
(206) 543-2965 
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DUE PROCESS IN THE ACCREDITATION 
CONTEXT 


MICHAEL W. PRAIRIE* 
Lori A. CHAMBERLAIN** 


INTRODUCTION 


In the United States, the accreditation of colleges and universities is 
almost exclusively the responsibility of private accrediting agencies. 
Accrediting agencies uniformly contend that they are private associa- 
tions and that any college’s or university’s membership is voluntary.’ 
Accordingly, accrediting agencies have historically taken the position 
that they are not engaged in ‘‘state action’’ that is subject to constitu- 
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tional due process,” a position that the courts have largely supported.? 

Since governmental agencies are extensively involved in the accred- 
itation process and rely on accrediting agencies’ decisions, any attempt 
to characterize accrediting agencies as voluntary, non-governmental 
entities is at best a legal fiction. For all practical purposes, accreditation 
by a nationally-recognized accrediting agency is required to establish 
an institution’s eligibility to receive state and federal funds.* Accredi- 
tation is also a substitute for state licensing in many states, and it 
establishes a minimum requirement for the recognition by public insti- 
tutions of the degrees and credits granted by private colleges and 
universities.» In addition, there has been increasing government in- 
volvement in the business of the accrediting agencies, particularly as 
the legitimacy of the accreditation process has been questioned. Such 
increasing involvement by the government may lead courts to recognize 
what they have been reluctant to recognize before: that a decision to 
deny or withdraw accreditation constitutes ‘‘state action.’’ 

Six regional accrediting agencies dominate accreditation in the United 
States.° In most instances, these agencies have monopolistic control 
over institutional accreditation of colleges and universities located in 
their region. The decisions of these accrediting agencies profoundly 
affect every college and university that comes before them. A decision 
to deny or withdraw accreditation not only stigmatizes the institution 
in question, but also jeopardizes its continued survival. Accordingly, 
the public has a vital interest in ensuring that such discretionary 
authority is not exercised in an arbitrary or capricious manner, without 
due regard for an institution’s procedural rights. In light of recent 
changes in federal law as set forth in the Higher Education Amendments 
of 1992” (HEA) and their implementing regulations, institutions are at 
even greater risk that their rights will be denied without due process. 

This article considers the procedural rights that accrediting agencies 
do and should afford colleges and universities. Section I discusses the 
accreditation system and its relationship with federal and state agencies. 
Section II surveys the reported judicial opinions that have considered 
whether procedural rights must be afforded under the Federal Consti- 
tution when accrediting agencies make accrediting decisions. Section 





2. See COMMISSION ON INSTsS. OF HIGHER EpDuc., NEW ENGLAND Ass’N OF SCHS. & 
COLLEGES, STANDARDS FOR ACCREDITATION 2 (1992) [hereinafter NEw ENGLAND STANDARDS]; 
New ENGLAND MANUAL, supra note 1, at 1; NORTH CENTRAL HANDBOOK, supra note 1, at 1; 
SOUTHERN CRITERIA, supra note 1, at 1; WESTERN HANDBOOK, supra note 1, at 1, 6. 

3. See infra Section II.A. 

4. Many of the federal and state financial assistance statutes provide some alternative 
method of attaining eligibility in addition to accreditation. However, such methods are 
limited and do not provide a realistic method of establishing and maintaining eligibility 
for federal or state financial assistance. 

5. Cat. Epuc. Cope § 94303 (West 1989 & Supp. 1994). 

6. See infra Section I.A., Table I. 

7. Pub. L. No. 102-325, 106 Stat. 448 (1992). 
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Ill considers other forms of procedural rights under the common law 
and various regulations. Section IV summarizes what specific proce- 
dural rights are or should be afforded and indicates which of these 
rights are currently provided by each of the six regional accrediting 
agencies. This article concludes by advocating greater procedural rights 
for colleges and universities, irrespective of the source, when accredi- 
tation is denied or withdrawn. 


I. SYSTEM OF ACCREDITATION 


A. Overview of Accreditation 


Institutional accreditation is granted by an accrediting agency after 
evaluating an entire institution. Specialized accreditation is granted 
after evaluating professional schools or particular units, schools, or 
programs within an institution, and is often conducted by, or in 
association with, professional associations, such as those for law or 
medicine. 

Institutional accreditation is dominated by six regional accrediting 
agencies. The jurisdictions, names, addresses, and governing docu- 
ments of each regional accrediting agency are listed in Table I. Each 
agency has jurisdiction to provide institutional accreditation to colleges 


and universities within its region. However, the agencies cooperate 
extensively and recognize each other’s accreditation.*® 





8. NorTH CENTRAL HANDBOOK, supra note 1, at 2; see also MIDDLE STATES ACCREDI- 
TATION, supra note 1, at 2; NORTHWEST HANDBOOK, supra note 1, at 10; SOUTHERN CRITERIA, 
supra note 1, at 1; WESTERN HANDBOOK, supra note 1, at 96-98. 
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TABLE I. 


Regional Accrediting Agencies 
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Accrediting Agency 


Address and Telephone 


Jurisdiction 


Governing Documents 





Middle States Association of 
Colleges and Schools, Commis- 
sion on Higher Education 


th 7 





3624 Market Street 
Philadelphia, PA 19104 
Telephone: (215) 662-5606 


Middle States has jurisdiction over 
colleges and universities located in 
New York, Pennsyivania, New Jersey, 
Maryland, Delaware, the District of 
Columbia, the Canal Zone, Puerto 
Rico, and the Virgin Islands. 


Middle States Handbook for 
Evaluation Team Members’ and 
Assessment Visits, Candidate 
Status Review Visits, Follow-Up 
Visits.” 





Schools and Colleges, Commis- 
sion on Institutions of Higher 
Education (h fter New 


The Sanborn House 
15 High Street 
Winchester, MA 01890 





|England) 


Teleph (617) 729-6762 


New England has jurisdiction over 
colleges and universities located in 
Vermont, New Hampshire, Maine, 
Massachusetts, Rhode Island, and 
Connecticut. 


New England Standards" and 
New England Manual” 





North Central Assocation of 
Colleges and Schools, 
Commission on Institutions of 
Higher Education (hereinafter 
North Central) 


159 N. Dearborn Street 
Chicago, IL 60601 
Telephone: (800) 621-7440, 
(312) 263-0456 


North Central has jurisdiction over 
colleges and universities located in 
Anzona, Arkansas, Colorado, Illinois, 
Indiana, lowa, Kansas, Michigan, 

M Missouri, New 
Mexico, North Dakota, Ohio, 
Oklahoma, South Dakota, West 
Virginia, Wisconsin, and Wyoming 





North Central Handbook” and 
North Central Manual'* 





Northwest Association of 
Schools and Colleges, 
Commussion on Colleges 





3700-B University Way, N.E 
Seattle. WA 98105 
Telephone: (206) 543-0195 


Northwest has jurisdiction over 
colleges and universities located in 
Washington, Montana, Idaho, Utah, 
Nevada, Oregon, and Alaska 


Northwest Handbook"® 





Southern Association of 
Colleges and Schools, 
Commission on Colleges 








1866 Southern Lane 
Decatur. GA 30033-4097 
Telephone: (800) 248-7701. 
(404) 679-4500 


Southern has junsdiction over colleges 
and universities located in Alabama, 
Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South 
Carolina, Tennessee, Texas, and 
Virgima 


Southern Criteria” 





Western Association of Schools 
and Colleges, Accrediting 
Commussion for Senior 


P.O. Box 9990 
Mills College 
Oakland, CA 94613 





Colleges and U: 
|(hereinafter Western) 





Telephone: (510) 632-5000 








Western has jurisdiction over colleges 
and universities located in California, 
Hawan, Guam, Micronesia, and 
Amencan Samoa 





Western Handbook" and 
Western Directory."* 











9. COMMISSION ON HIGHER Epuc., MIDDLE STATES ASS’N OF COLLEGES AND SCHS., HAND- 
BOOK FOR EVALUATION TEAM MEMBERS (1990) {hereinafter MippLE STATES HANDBOOK]. 

10. COMMISSION ON HIGHER Epuc., MIDDLE STATES Ass’N OF COLLEGES AND SCHS., AS- 
SESSMENT VISITS, CANDIDATE STATUS REviEW VisiTs, FOLLOW-UP Visits: A GuIDE FoR Host 
INSTITUTIONS, TEAM CHAIRS, AND TEAM MEMBERS (1989). 


11. Supra note 2. 

12. Supra note 1. 

13. Supra note 1. 

14. COMMISSION ON INSTS. OF HIGHER Epuc., NORTH CENTRAL ASS’N OF COLLEGES AND 
Scus., A MANUAL FOR THE EVALUATION VisiT (1992) [hereinafter NorTH CENTRAL MANUAL]. 

15. Supra note 1. 

16. Supra note 1. 

17. Supra note 1. 


18. WESTERN ASsS’N OF SCHS. AND COLLEGES, DirEcToRY (1992) [hereinafter WESTERN 
DIRECTORY]. 
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Most accrediting agencies agree that accreditation has two essential 
purposes: to ensure the quality of an institution or program, and to 
improve the institution or program.’® Institutional and specialized ac- 
crediting agencies also view their own missions in this way. Each 
accrediting agency publishes a handbook that includes its standards or 
criteria for accreditation. Colleges or universities applying for accredi- 
tation or reaffirmation of accreditation are required to prepare a com- 
prehensive ‘‘self-study’’ of the institution or program. After the college 
or university submits its self-study, it is visited by an evaluation team 
comprised of educators and administrators. The evaluation team submits 
a report and a confidential recommendation to a governing board of 
the accrediting agency. The governing board then makes the final 
decision to grant or reaffirm accreditation. The institution typically is 
given the right to appeal any adverse decision. 


B. The Council on Postsecondary Accreditation 


Until recently, the six regional accrediting agencies and approxi- 
mately fifty-nine specialized accrediting agencies were represented by 
an umbrella organization, the Council on Postsecondary Accreditation 
(COPA). COPA recognized and periodically reviewed the work of its 
member accrediting agencies and worked with the government in rec- 
ognizing the accrediting agencies. Recently, the six regional accrediting 


agencies announced their intention to withdraw from COPA and to 
form their own umbrella organization.”° This action apparently was 
motivated by the six regional accrediting agencies’ desire to distance 
themselves from COPA’s specialized accrediting agencies, after Con- 
gress criticized the high default rate on federally-guaranteed student 
loans. (That default rate tends to be higher among schools accredited 
by the specialized accrediting agencies.) 

COPA ceased to exist on December 31, 1993. It has been replaced by 
a new organization, the Commission on Recognition of Postsecondary 
Accreditation (CORPA). Of the fifty-nine accrediting agencies who were 
members of COPA, all but one, the National Architects Accrediting 
Board, have joined CORPA. CORPA has also invited various profes- 
sional associations to join, and has retained COPA’s powerful Commit- 
tee on Recognition as well as COPA’s policies and procedures. 


C. Involvement of Government in Accreditation 


Beginning in 1952, the federal government has used accreditation as 
a proxy for eligibility in federal student aid programs. Accrediting 





19. COMMISSION ON HIGHER Epuc., MIDDLE STATES Ass’N OF COLLEGES AND SCH., CHAR- 
ACTERISTICS OF EXCELLENCE IN HIGHER EDUCATION 4 (1992) [hereinafter MipDLE STATES CHAR- 
ACTERISTICS]; NEW ENGLAND MANUAL, supra note 1, at 2; NORTH CENTRAL HANDBOOK, supra 
note 1, at 1; NORTHWEST HANDBOOK, supra note 1, at 1; SOUTHERN CRITERIA, supra note 1, 
at 1-2; WESTERN HANDBOOK, supra note 1, at 1-2. 

20. See Samuel Weiss, Under Fire, Accreditors of Colleges Break Ranks, N.Y. TIMES, 
Feb. 24, 1993, at A17; and Denise K. Magner, Council on Postsecondary Accreditation 
Votes to Cease Operations, CHRON. HIGHER Epuc., Apr. 14, 1993, at A21. 
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agencies work in cooperation with both state and federal governments, 
forming what has traditionally been referred to as ‘‘the triad,’’ which 
allows both state and federal governments to use accreditation as a 
proxy for institutional qualification in financial aid programs. The 
independence of accrediting agencies is derived from the fact that the 
government recognizes, rather than regulates, the accrediting process. 
Although every accrediting agency contends that it is essentially non- 
governmental, governmental agencies are involved in the accreditation 
process and rely on the decisions of accrediting agencies, thus blurring 
the distinction that may have once existed between private accrediting 
agencies and governmental action. 

Recent changes in federal law set forth in the HEA and its imple- 
menting regulations have given government a more overt role in the 
accreditation process. The HEA established the State Postsecondary 
Review Program,?' under which states agree to designate a postsecon- 
dary review entity (State Postsecondary Review Entity, or SPRE) that 
is responsible for reviewing institutions that meet certain statutory 
requirements.?? An institution may be selected for review by a SPRE 
itself or may be referred to a SPRE by the Department of Education 
(DED). The events that trigger such a review usually concern either 
financial aid or the financial stability of the institution. Though insti- 
tutions are reviewed under standards that are to be published by the 
state, the review must ‘‘determine’’ certain issues prescribed by statute, 
such as whether the institution complies with relevant safety and health 
standards.” Significantly, SPREs have the power to terminate an insti- 
tution’s participation in federal financial aid programs. Because the 
most important aspect of accreditation for the majority of colleges and 
universities is qualification for participation in financial aid programs, 
SPREs essentially perform an accreditation function. Yet the SPREs 
provide few due process rights for institutions under review. 

Under regulations promulgated by the DED, SPREs will be required 
to provide written notice of the review standards to all institutions in 
the state. However, institutions will have only limited rights to chal- 
lenge their selection for review by a SPRE. Such challenges are made 
directly to the DED (if the DED has referred an institution to a SPRE 
for review) or to the State if a SPRE itself selected an institution for 
review.”* The institution has the burden of proving that the decision 
to review was based on inaccurate information.*® This burden is prob- 





21. 20 U.S.C.A. § 1099a (West Supp. 1994). 

22. The requirements are listed at 20 U.S.C.A. § 1099a-3(b) (West Supp. 1994). 

23. Id. § 1099a-3(d). 

24. 59 Fed. Reg. 22,291 (1994) (to be codified at 34 C.F.R. § 667.5); 59 Fed. Reg. 
22,292 (1994) (to be codified at 34 C.F.R. § 667.6). 

25. Interestingly, case law appears to give institutions greater rights in this area. For 
example, Atlanta College of Medical and Dental Careers v. Riley, 987 F.2d 821, 831 
(D.C. Cir. 1993), provides that the DED ‘‘may not reject without justification an allegation 
which if proven true would sustain a school’s eligibility claim and which is supported 
by all the evidence within a school’s access.”’ 
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lematic since, as a practical matter, institutions may lack access to the 
data necessary to make such a showing. 

Institutional challenges to the conclusions made during the review 
are handled exclusively by the SPREs. An institution under review will 
receive an initial report of the SPRE’s findings and will have an 
opportunity to respond to those findings.” Further, if, on the basis of 
its review, the SPRE determines that the institution should no longer 
qualify for federal funds under Title IV of the HEA, it must also give 
the institution the opportunity to contest that determination. However, 
the due process protections afforded by the SPREs are minimal: (1) the 
standards must be in writing, (2) the institution must be notified of 
any action and the basis for that action, (3) the institution must be 
given an opportunity to challenge the adverse action in a hearing or 
in writing, and (4) the institution must be notified in writing of the 
result of the challenge and the basis for that result.” Finally, institutions 
are provided no opportunity to appeal an adverse decision by a SPRE 
to the DED. 

The DED is also exercising more direct control over accrediting 
agencies. The HEA and its implementing regulations require accrediting 
agencies to have statutorily-specified standards for accreditation in 
twelve separate areas if the agencies wish to be recognized by the 
DED.?* 

Accrediting agencies’ involvement in state licensure has further blurred 
the line between private accreditation and governmental action. Western 
has gone further than any of the other accrediting agencies by involving 
itself in state licensure. Under California’s licensing statute, which 
Western actively supported, Western-accredited colleges and universi- 
ties are exempt from the state licensure requirement.”° Moreover, the 
California licensing statute restricts the authority of state agencies to 
investigate complaints against Western-accredited colleges and univer- 
sities.*° Western’s involvement in state licensing caused COPA to issue 
the following warning to Western: 


In this situation, the accrediting body actively seeks to have its 
accreditation serve in lieu of licensure; if the accreditation is so 
used, there is a real possibility that the accrediting body will be 
found to be engaging in a state action (or at least a quasi-govern- 
mental action), namely, serving as an active participant in granting 
state licensure to an educational institution. Such a conclusion 
could result in imposing on the accrediting body the legal obli- 





26. 59 Fed. Reg. 22,296 (1994) (to be codified at 34 C.F.R. § 667.23(c) and (d)). 

27. 59 Fed. Reg. 22,297 (1994) (to be codified at 34 C.F.R. § 667.26). 

28. 20 U.S.C.A. § 10996b(a)(5) (West Supp. 1994); 59 Fed. Reg. 22,260 (1994) (to be 
codified at 34 C.F.R. § 602.26). 

29. CaL. Epuc. Cope § 94303 (West 1989 & Supp. 1994). 

30. Id. § 94332(d). 
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gations imposed on a state agency, such as open meetings, [and] 
due process procedures ... .’’™! 


In addition to participating in the accreditation process, federal and 
state governments rely on the decisions of accrediting agencies when 
determining an institution’s eligibility to participate in government- 
sponsored financial aid programs.*? State professional and occupational 
licensing boards also rely on the accrediting agencies; these boards 
make graduation from an accredited school or program a prerequisite 
for obtaining a license to practice in the state.** Finally, both public 
and private institutions of higher education rely on accreditation to 
determine the acceptability of transfer credits and to recognize degree 
programs from other colleges and universities.** 

Further government entanglement in the accreditation process has 
been threatened. In 1991, Middle States, under pressure from the federal 
government, backed away from the diversity guidelines it adopted in 
1988.*° Those guidelines emphasized diversity in faculty, students, and 
curriculum, and stated that, where possible, courses should ‘‘emphasize 
the cultural diversity and interrelatedness of the contemporary world.’’** 
After governmental criticism of the guidelines, Middle States advised 
its institutions that they would not be punished for failing to meet the 
diversity guidelines.*’ 


An early draft of the 1992 legislation to reauthorize the HEA proposed 
to transfer to the states the right to determine whether an institution 
could receive federal financial aid.** It is significant that the government 
focused its attention on the accrediting process, rather than directly on 
the colleges themselves. The message was clear: if accrediting agencies 
do not do more to ensure the quality of the schools that they accredit, 
at least in the area of federal financial aid, the government will step 





31. Letter from Thurston E. Manning, President, The Council on Postsecondary 
Accreditation, to Colleague (Feb. 8, 1990) (copy on file with the authors). 

32. NEw ENGLAND MANUAL, supra note 1, at 3; see also MIDDLE STATES ACCREDITATION, 
supra note 1, at 15. 

33. For example, to qualify for a license to practice as a marriage and family counselor 
in California, the applicant must possess a graduate degree from a school accredited by 
one of the six regional accrediting agencies or by the State of California. CaL. Bus. & 
Pror. CopE § 4980.40 (West 1990 & Supp. 1994); CAL. CopE REGS. tit. 16, § 1832 (1994). 
To practice psychology in the State of California, the applicant must possess a doctorate 
degree from a school accredited by one of the six regional accrediting agencies, by the 
State of California, or by the American Psychological Association. Cat. Bus. & PROF. 
Cove §§ 2902(e), 2914 (West 1990); CaL. Epuc. CopE § 94310 (West 1989 & Supp. 1994); 
Ca. CopDE REGS. tit. 16, § 1383 (1994). 

34. See AMERICAN Ass’N OF COLLEGIATE REGISTRARS AND ADMISSIONS OFFICERS, TRANSFER 
CREDIT PRACTICES OF DESIGNATED EDUCATIONAL INSTITUTIONS (1992). 

35. Courtney Leatherman, West Coast Accrediting Agency Hashes Out a Policy on 
Racial Diversity for Campuses, CHRON. HIGHER Epuc., Nov. 18, 1992, at A15. 

36. MIDDLE STATES CHARACTERISTICS, supra note 19, at 14. 

37. Leatherman, supra note 35, at A15-A16. 

38. Weiss, supra note 20; Leatherman, supra note 35. 
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in. Indeed, the government has already stepped in to ensure that 
accrediting agencies focus on issues that the DED deems to be impor- 
tant. 

Government involvement in the accreditation process is also mani- 
fested in the increasingly important role that employees of public 
institutions play in accreditation agencies. For example, many members 
of the governing boards of accrediting agencies are either representatives 
of public institutions or have served as officers or employees of public 
institutions. The composition of Western’s Accrediting Commission for 
Senior Colleges and Universities is typical. Approximately half of the 
members are individuals currently employed at public educational 
institutions, and more than half have worked at public educational 
institutions for significant lengths of time.*® Even more striking is the 
composition of Western’s Accrediting Commission for Community and 
Junior Colleges, in which approximately seventy percent of the members 
are currently employed by a public educational institution.” In some 
regions, a large percentage of the member colleges and universities are 
public institutions. Furthermore, public institutions often provide the 
majority of the funding for the accrediting agencies. 

The changing nature of government involvement in the business of 
accreditation provides the context for an analysis of the procedural 
rights that accrediting agencies must grant. 


II. CONSTITUTIONAL SOURCES OF PROCEDURAL RIGHTS 


Several distinct bodies of law are relevant to the analysis of the 
minimum procedural rights that must be afforded by accrediting agen- 
cies. These include the federal and state constitutions, common law, 
and DED regulations. COPA guidelines are also important to such an 
analysis. The most contested source of procedural rights is the Federal 
Constitution, which affords the greatest protection. The question of 
whether procedural rights are guaranteed under federal or state consti- 
tutions depends on whether there has been ‘“‘state action,’’ and whether 
a liberty or property interest is involved. As outlined below, there is 
some judicial authority for the grant of procedural rights under the 
Federal Constitution.*' However, the increasing interrelationship be- 





39. WESTERN DIRECTORY, supra note 18, at 2. 

40. Id. 

41. Much of the subject matter covered in this section has been ably discussed by 
William A. Kaplin, Accrediting Agencies’ Legal Responsibilities: In Pursuit of the Public 
Interest, 12 J. oF L. & Epuc. 87-114 (1983). Kaplin provides a perceptive theoretical 
analysis of the relationship between accrediting agencies and related public institutions. 
In contrast to the earlier perception of accrediting agencies as ‘‘private organizations,” 
Kaplin argues that a ‘‘consensus has now appeared that accrediting agencies and the 
interests they affect are more public than private.’’ Id. at 113. He concludes that ‘‘quasi- 
public’ is the legal term most ‘‘adaptable to the particular functions of accrediting 
agencies.’’ Id. In contrast, the authors question whether the common law due process 
protections afforded to quasi-public agencies are adequate to protect institutions that face 
the denial or withdrawal of their accreditation. 
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tween government and accrediting agencies may result in the imposition 
of constitutional due process obligations under certain circumstances. 


A. State Action 


Before it imposes a guarantee of due process under the federal or 
state constitution, a court must find that the accrediting agency’s 
decision constitutes ‘‘state action.’’ Courts have used a variety of tests 
to make this determination. Under the ‘‘public function’ test, ‘‘state 
action’’ will be found where a private actor stands as a substitute for 
a government actor, providing a function that has been ‘‘traditionally 
exclusively reserved to the State.’’*? Under the ‘‘nexus’’ test, ‘‘state 
action’’ will be found where a sufficiently close relationship exists 
between the state and the challenged action so as to impute the action 
of the private actor to the state.** Cases relying on this second approach 
analyze whether the relationship between the private actor and the state 
is so ‘‘intertwined,’’ ‘‘symbiotic,’’ or ‘‘interdependent’’ that the action 
cannot be considered purely private.** The tests are highly fact-inten- 
sive, since ‘‘[oJnly by sifting facts and weighing circumstances can the 
nonobvious involvement of the State in private conduct be attributed 
its true significance.’’** Tne nexus test has been argued most often in 
the accreditation context. 

As discussed below, the published judicial opinions that have con- 
sidered the ‘‘state action’ issue in the accreditation context are contra- 
dictory and inconclusive. 

Marjorie Webster Junior College v. Middle States Ass’n of Colleges 
and Secondary Schools, Inc.** was the first case to specifically address 
whether the activities of private accrediting agencies constitute ‘‘state 
action’’ within the limitations of the Federal Constitution.*’ Marjorie 
Webster Junior College, a proprietary college, challenged a specific 
provision of Middle States’ standards that excluded for-profit institu- 





42. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 352, 95 S. Ct. 449, 454 (1974); 
see also Smith v. Allwright, 321 U.S. 649, 64 S. Ct. 757 (1944). 

43. Jackson, 419 U.S. at 351, 95 S. Ct. at 453. 

44. Burton v. Wilmington Parking Auth., 365 U.S. 715, 725, 81 S. Ct. 856, 862 
(1961); Rendell-Baker v. Kohn, 457 U.S. 830, 842, 102 S. Ct. 2764, 2772 (1982). 

45. Burton, 365 U.S. at 722, 81 S. Ct. at 860; see also Jackson, 419 U.S. at 351, 95 
S. Ct. at 453-54 (‘‘The true nature of the State’s involvement may not be immediately 
obvious, and detailed inquiry may be required in order to determine whether the test is 
met.’’). 

46. 302 F. Supp. 459 (D.D.C. 1969), rev’d on other grounds, 432 F.2d 650 (D.C. 
Cir.), cert. denied, 400 U.S. 965, 91 S. Ct. 367 (1970). 

47. The issue was tangentially considered by two earlier cases. See North Dakota v. 
North Cent. Ass’n of Colleges and Secondary Sch., 23 F. Supp. 694 (E.D. IIl.),.aff’d, 99 
F.2d 697 (7th Cir. 1938); Parsons College v. North Cent. Ass’n of Colleges and Secondary 
Sch., 271 F. Supp. 65 (N.D. Ill. 1967). (Both courts refused to intervene, finding that 
accrediting associations were voluntary associations subject only to the constraint of their 
own procedures and rudimentary due process.) 
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tions from membership. Responding to the plaintiff's contention that 
the association engaged in ‘‘state action,’’ the trial court found that 


[the] defendant acts in a quasi-governmental capacity by virtue of 
its role in the distribution of Federal funds under the ‘‘aid to 
education statutes.’’ Selection of the recipient schools is frequently 
dependent upon the accredited status of the applicant. Middle 
States and the other [regional accrediting agencies] are officially 
recognized by the United States Commissioner of Education who 
publishes a list of nationally recognized accrediting agencies and 
associations which he determines to be reliable authority as to the 
quality of training offered by an educational institution .. . .* 


The United States Court of Appeals for the District of Columbia 
Circuit reversed the district court, and held that Middle States’ reason 
for refusing to accredit proprietary colleges was valid under the cir- 
cumstances presented. In so holding, however, the Court of Appeals 
stated, ‘‘[w]e may assume, without deciding, that either the nature of 
appellant’s activities or the federal recognition which they are awarded 
renders them state action subject to the limitations of the Fifth Amend- 
ment.’’*° 

The next Court of Appeals case to consider the applicability of federal 
constitutional law to the decisions of private accrediting agencies was 
Marlboro Corp. v. Association of Independent Colleges and Schools.*° 
In Marlboro, the accrediting agency denied a proprietary business 
school’s application to reaffirm its accreditation, finding that the college 
had failed to comply with accreditation standards. The trial court held 
that the accrediting agency’s decision was not ‘‘state action.’’ In up- 
holding the trial court, however, the Court of Appeals found it unnec- 
essary to decide what it characterized as a ‘‘close question,’’ stating: 


[W]e find it unnecessary to decide whether this nexus [linkage 
between accreditation and federal financial aid programs] renders 
the denial of accreditation government action since, even assuming 
that constitutional due process applies, the present record does 
not persuade us that any of [plaintiffs] procedural rights have 
been violated.* 


The vitality of the holding in Marjorie Webster and of the similar 
dictum in Marlboro is doubtful because of a trend in the appellate 
courts, including the United States Supreme Court, to limit the appli- 





. Marjorie Webster, 302 F. Supp. at 470. 

. Marjorie Webster, 432 F.2d at 658 (footnotes omitted). 

. 416 F. Supp. 958 (D. Mass. 1976), aff'd, 556 F.2d 78 (1st Cir. 1977). 
. Marlboro, 556 F.2d at 80. 
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cability of the ‘‘state action’’ doctrine.*? The Supreme Court’s decision 
in Rendell-Baker v. Kohn*™ is the most important of these cases in the 
context of higher education. In that case, the Court found that a private 
school’s decision to terminate several faculty members who disagreed 
with school policy did not constitute ‘‘state action.’’ The Court made 
this finding even though virtually all of the school’s income was derived 
from government funding, and even though government regulation 
controlled various aspects of the school’s programs. In rejecting the 
notion that the funding triggered ‘‘state action,’’ the Court stated: 


The school .. . is not fundamentally different from many private 
corporations whose business depends primarily on contracts to 
build roads, bridges, dams, ships, or submarines for the govern- 
ment. Acts of such private contractors do not become acts of the 
government by reason of their significant or even total engagement 
in performing public contracts.** 


Similarly, in rejecting the notion that the governmental regulation 
triggered ‘‘state action,’’ the Court stated: 


Here the decisions to discharge the petitioners were not compelled 
or even influenced by any state regulation. Indeed, in contrast to 
the extensive regulation of the school generally, the various re- 
gulators showed relatively little interest in the school’s personnel 
matters. The most intrusive personnel regulation promulgated by 
the various government agencies was the requirement that the 
Committee on Criminal Justice had the power to approve persons 
hired as vocational counselors. Such a regulation is not sufficient 
to make a decision to discharge, made by private management, 
state action.*® 


The Court also rejected the plaintiff's contention that the school’s 
decision constituted ‘‘state action’’ because it performed a ‘‘public 
function,’’ as defined in Burton v. Wilmington Parking Authority.** The 
Court found that the function performed by the school had never 
traditionally been the prerogative of the state. Finally, the Court rejected 
the notion that the school had a ‘‘symbiotic relationship’’ or was 
engaged in a joint venture with the government, holding that ‘‘the 
school’s fiscal relationship with the State is not different from that of 
many contractors performing services for the government.’’’’ 





52. See, e.g., Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982); Blum v. 
Yaretsky, 457 U.S. 991, 102 S. Ct. 2777 (1982). 

53. 457 U.S. 830, 102 S. Ct. 2764 (1982). 

54. 457 U.S. at 840-41, 102 S. Ct. at 2771. 

55. 457 U.S. at 841-42, 102 S. Ct. at 2771-72. 

56. 365 U.S. 715, 81 S. Ct. 856 (1961). 

57. Rendell-Baker, 457 U.S. at 843, 102 S. Ct. at 2772. 
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Following Rendell-Baker, the court in Medical Institute of Minnesota 
v. NATTS*®* upheld the trial court’s finding that the link between 
accreditation and eligibility for federal financial assistance did not by 
itself mean that the accrediting agency was engaged in ‘‘state action.”’ 
The court stated: 


The court in Marjorie Webster accepted the same argument being 
made in the present case—that since availability of federal funds 
depends on accreditation, the association is performing a public 
function when deciding whether to accredit. 

xk 
[Plaintiff's] arguments, however, can not stand in light of two 
post-Marjorie Webster Supreme Court opinions.* 

xk 
We affirm the district court’s order . . . in favor of NATTS because 

. . constitutional protections are inapplicable as no governmental 

action exists... .® 


As subsequent decisions have disclosed, however, Rendell-Baker leaves 
open the question whether the court could find ‘‘state action’’ under 
some circumstances. Krynicki v. University of Pittsburgh distinguished 
Rendell-Baker and found that the Commonwealth of Pennsylvania had 
so far insinuated itself into a situation of interdependence with the 
university that the latter had become an instrumentality of the state. In 
St. Agnes Hospital of Baltimore v. Riddick,® the court found ‘‘state 
action,’’ also distinguishing the Rendell-Baker case. In this case, a 
Catholic hospital brought a lawsuit against its accrediting agency, the 
Accreditation Council for Graduate Medical Education (ACGME), alleg- 
ing that ACGME wrongfully withdrew accreditation of the hospital’s 
residency training program. The hospital claimed that ACGME based 
its decision to withdraw accreditation upon the hospital’s refusal to 
perform abortions or sterilization, practices which the hospital con- 
tended violated the teaching of the Catholic Church. It argued that the 
accreditation withdrawal infringed upon the hospital’s constitutional 
right to religious freedom. 

In determining whether ACGME’s decision constituted ‘‘state action,”’ 
the court noted that the statutory scheme governing the licensing of 
physicians in Maryland required attendance in an ‘‘approved training 





58. 817 F.2d 1310 (8th Cir. 1987). See also Albert v. Carovano, 824 F.2d 1333 (2d 
Cir.), modified on reh’g, 839 F.2d 871 (2d Cir. 1987), rev’d and vacated, 851 F.2d 561 
(2d Cir. 1988) (en banc); Smith v. Duquesne Univ., 612 F. Supp. 72 (W.D. Pa. 1985), 
aff'd without opin., 787 F.2d 583 (3d Cir. 1986); Transport Careers, Inc. v. National 
Home Study Council, 646 F. Supp. 1474 (N.D. Ind. 1986). 

59. Medical Inst., 817 F.2d at 1313. 

60. Id. at 1315. 

61. 742 F.2d 94 (3d Cir. 1984). 

62. 668 F. Supp. 478 (D. Md. 1987). 
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program.’’® This term was defined by the statute as a program equiv- 
alent to those established by ACGME. ACGME contended that a refer- 
ence to its standards in the state’s statutory listing of licensing 
requirements was insufficient to constitute ‘‘state action.’’ In rejecting 
ACGME’s claims, the court stated: 


The court believes that the defendant belittles the connection 
between the ACGME, the state, and the issues in this action. The 
state, through its statutes and regulations, has given to the ACGME 
the authority to determine which residency programs shall be 
accredited, and thus to determine, in part, how a person must be 
trained in order to qualify for a physician’s license in the state of 
Maryland. The claims made by the plaintiff in this lawsuit are 
directly related to the ACGME’s action in this process. In essence, 
the state has decided that certain qualifications are required, but 
has given the authority to define those qualifications to the defen- 
dant. The nexus between the state’s delegation of authority to the 
defendant, and the claims of the plaintiff, is direct. 


Thus, the question of whether accreditation decisions constitute ‘‘state 
action”’ is still open, and its answer will depend on the particular facts 
before the court. It seems likely that a court would find no ‘‘state 
action’’ under any of its tests simply based on the fact that accreditation 
is linked to the receipt of federal funds or government regulation. 
However, when accreditation is a substitute for state licensing, as in 
the State of California, it is much more likely that ‘‘state action’’ will 
be found. This interchangeability may establish the ‘‘nexus’’ missing 
in Rendell-Baker.® In addition, when the government intervenes in 
developing standards of accreditation, such as in the Middle States’ 
“‘diversity’’ standard, or as is evident under the new regulations im- 
plementing the HEA, the agencies’ nexus with government may also 
become more apparent. Similarly, when most members of an agency’s 
board are government officials, or when such officials can nominate 
others, the court may find the ‘‘symbiotic relationship’’ which did not 
exist in Rendell-Baker.® 


B. Protected Interest 


It is not enough to establish that ‘‘state action’’ has occurred. In 
order to obtain the procedural protection of St. Agnes Hospital under 





63. Id. at 480. 
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66. See Schier v. Temple Univ., 576 F. Supp. 1569 (E.D. Pa. 1984), aff’d sub nom. 
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the Fifth or Fourteenth Amendments,” it is also necessary to establish 
that the alleged ‘‘state action’’ resulted in a deprivation of life, liberty, 
or property. None of the accreditation cases above addressed the ques- 
tion of whether colleges have a liberty or property interest in attaining 
or maintaining accreditation, though an affirmative answer was implied 
in St. Agnes Hospital. However, case law suggests that, at a minimum, 
an institution has a property interest in maintaining accreditation. 

The most important cases to address this issue are two United States 
Supreme Court cases decided in 1972: Board of Regents v. Roth® and 
Perry v. Sindermann.® In Roth, the Court held that an assistant pro- 
fessor at a state university, hired on a one-year appointment, did not 
have a liberty or property interest in continued employment at the 
university, and therefore, was not entitled to procedural due process. 
The Court first emphasized that the university had not based its non- 
renewal of the contract on ‘‘any charge against him that might seriously 
damage his standing and associations in his community.’’”° Next, the 
Court noted that the university had not ‘‘imposed on him a stigma or 
other disability that foreclosed his freedom to take advantage of other 
employment opportunities.’’”? The Court went on to suggest that due 
process protects the interests that ‘‘a person has already acquired in 
specific benefits,’’’* stating that ‘‘[t]o have a property interest in a 
benefit, a person clearly must have more than an abstract need or desire 
for it. He must have more than a unilateral expectation of it. He must, 
instead, have a legitimate claim of entitlement to it.’’” 

In Perry,”* the Court held that a teacher at a junior college might be 
able to establish a ‘‘legitimate claim of entitlement to job tenure’’’°—a 
property interest—since he had taught for ten years in the state college 
system and since certain college documents led him to believe he had 
de facto tenure. This holding underscores the logic set out in Roth: the 
Court will provide procedural safeguards to protect a job once held, 
but will not protect against the arbitrary denial of that same job in the 
first place. It is perhaps for this reason that William Kaplin, in his 
work on higher education law, suggests that withdrawal of accreditation 
might be protected by the due process clause, but that denial of 
accreditation might not.” 

Many commentators have criticized the logic set forth in Roth.” It is 
possible that the distinction in Roth is driven by an efficiency consid- 





67. See supra text accompanying note 62. 

68. 593, 92 S. Ct. 2694 (1972). 

69. .S. 564, 92 S. Ct. 2701 (1972). 

70. .S. at 573, 92 S. Ct. at 2707. 

ix ¥ : 

aac .S. at 576, 92 S. Ct. at 2708 (emphasis added). 

73. .S. at 577, 92 S. Ct. at 2709. 

74. .S. 593, 92 S. Ct. 2694 (1972). 

75. at 602, 92 S. Ct. at 2700. 

76. WILLIAM A. KaPLIN, THE LAW OF HIGHER EDUCATION (2d ed. 1985). 
77. See, e.g., LAURENCE H. TriBE, AMERICAN CONSTITUTIONAL LAW 690 (2d ed. 1988). 
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eration: the sheer impracticality of according full due process rights in 
the case of every government personnel decision. However, this dis- 
tinction should not apply in the accreditation context. Unlike Roth, 
wherein the unemployed professor could apply to teach at other insti- 
tutions, the college that has been denied accreditation has nowhere 
else to turn. The accreditation context is more closely analogous to the 
licensing cases. For example, in Willner v. Committee on Character,” 
the Court stated that ‘‘the requirements of procedural due process must 
be met before a state can exclude a person from practicing law.’’” 
Though Willner does not elaborate the reasons for such a holding, there 
is a well-developed line of cases in the area of union shops, leading 
up to Falcone v. Middlesex County Medical Society,® stating that, 
when a private association has monopolistic power, it has ‘‘a common 
law duty to serve all comers on reasonable terms.’’*' In the accreditation 
context, accrediting agencies likewise enjoy monopolistic power, and 
denial of accreditation is, in many cases, tantamount to denial of the 
ability to operate an institution at all. Therefore, strong public policy 
reasons exist for according the same due process rights, whether ac- 
creditation has been withdrawn or denied. As discussed in Section 
IIIl.A. below, this principle has enjoyed wider recognition in the com- 
mon law arena. 

It should be noted that courts already have held that institutions are 
entitled to due process when the DED threatens to terminate their 
eligibility for federal financial aid. In Continental Training Services, 
Inc. v. Cavazos,® the United States Court of Appeals for the Seventh 
Circuit concluded that the school had both a liberty and a property 
interest in its eligibility status for financial aid. However, as discussed 
in Section V below, simple entitlement to due process does not answer 
the question of how much process is due. 


III. OTHER SOURCES OF PROCEDURAL RIGHTS 


A. Common Law 


While there is considerable debate over whether accrediting agencies 
are subject to the constraints of constitutional due process, there is no 





See also Marlboro Corp. v. Association of Indep. Colleges and Sch., 416 F. Supp. 958, 
960 (D. Mass. 1976), aff'd, 556 F.2d 78 (1st Cir. 1977) (refusing to endorse the distinction 
between withholding and withdrawing accreditation). 

78. 373 U.S. 96, 83 S. Ct. 1175 (1963). 

79. 373 U.S. at 102, 83 S. Ct. at 1179-80 (citing Schware v. Board of Bar Examiners, 
353 U.S. 232, 238-39, 77 S. Ct. 752, 756 (1957) (‘‘A State cannot exclude a person from 
the practice of law or from any other occupation in a manner or for reasons that contravene 
the Due Process or Equal Protection Clause of the Fourteenth Amendment.’’)). 

80. 170 A.2d 791 (N.J. 1961). 

81. Blende v. Maricopa County Medical Soc’y, 393 P.2d 926, 928 (Ariz. 1964). 

82. 893 F.2d 877 (7th Cir. 1990). 
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dispute that such agencies must afford member institutions at least 
minimal due process under common law. The seminal decision that 
imposed legal restraints on private associations is James v. Marinship 
Corp.,®° in which the California Supreme Court invalidated a labor 
union’s policy of excluding blacks from full membership. In so holding, 
the court declared: 


Where a union has. . . attained a monopoly of the supply of labor 
. such a union occupies a quasi public position similar to that 
of a public service business and it has certain corresponding 
obligations. It may no longer claim the same freedom from legal 
restraint enjoyed by golf clubs or fraternal associations. Its asserted 
right to choose its own members does not merely relate to social 
relations; it affects the fundamental right to work for a living.” 


Courts ultimately extended the labor union line of cases to profes- 
sional societies. An important case that is frequently cited in the 
accreditation context is Falcone,** in which the issue before the court 
was whether a private medical society could exclude a licensed phy- 
sician from membership since such exclusion had an adverse effect on 
his economic and professional status. The court reviewed the common 
law cases concerning improper expulsion from memberships, as well 


as the Marinship line of labor union cases involving exclusion from 
membership. It found the logic of this second line of cases compelling: 
when a private organization has monopolistic control in a given field 
of employment, its exclusion of a potential member may not be arbi- 
trary.*® 

Significantly, Falcone involved a substantive review of the medical 
society’s reasons for excluding the petitioner from membership, stating 
that the society’s grounds for exclusion ‘‘must be viewed as patently 
arbitrary and unreasonable and beyond the pale of the law.’’*”? The 
scope of this review was better defined in Blende v. Maricopa County 
Medical Society,® in which the Arizona Supreme Court held that if a 
medical society denied an applicant membership, 





83. 155 P.2d 329 (Cal. 1944). 

84. Id. at 335. 

85. 170 A.2d 791 (N.J. 1961). 

86. Following Falcone, courts have fairly consistently rejected the distinction between 
an expulsion and exclusion. The Blende court, for example, stated in a footnote, that 
‘w]e agree that no real distinction exists between expulsion and exclusion where 
nonmembership seriously impairs a person’s ability to pursue his occupation,’’ 393 P.2d 
at 928. The court in Pinsker v. Pacific Coast Soc’y of Orthodontists, 526 P.2d 253 (Cal. 
1974), likewise rejected the distinction as applied to the denial by an orthodontists’ 
society of a dentist’s application for membership, stating that the central question was 
whether the decision impaired ‘‘the applicant’s right ‘to fully practice his profession.’”’ 
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87. Falcone, 170 A.2d at 800. 
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then his membership application may not be denied arbitrarily, 
but only on a showing of just cause established by the Society 
under proceedings embodying the elements of due process. 


When determining whether ‘‘just cause’’ has been shown, the 
court must consider whether the grounds for exclusion were (1) 
supported by substantial evidence and (2) reasonably related to 
legitimate professional purposes of the Society.* 


Blende thus stands for the proposition that a review must be proce- 
durally fair and substantively reasonable, while ‘‘guard[ing] against 
unduly interfering with the [agency’s] autonomy by substituting judicial 
judgment for that of the [agency] in an area where the competence of 
the court does not equal that of the [agency].’° Although what con- 
stitutes ‘‘fair procedure’’ has not been fully resolved by the courts, it 
requires, at a minimum, that ‘‘before the denial of an application, an 
applicant be notified of the reason for the proposed rejection and [be] 
given a fair opportunity to defend himself.’’™ 

The first case in the accreditation context to apply due process 
constraints was Parsons College v. North Central Ass’n of Colleges and 
Secondary Schools.** In Parsons, the college contended that the ac- 
crediting association’s decision should be reversed if it was found to 
be ‘‘contrary to rudimentary due process or grounded in arbitrariness.’’* 
Without reference to the Marinship, Falcone, or Blende authority, and 
without conceding that the accrediting association was bound by due 
process, the court conducted an analysis of the due process allegations, 
but held that ‘‘the College ha[d] failed to establish a violation of the 
commands of any of the several rules.’’** Those rules would appear to 
require a hearing, notice of charges, sufficiently definite standards, and 
adequate reasons for the adverse action. 

Parsons does not hold that these rules must be followed, only that 
if such rules were required, they must have been met. The first case to 
hold that common law due process requirements must be met in the 
accreditation context was Marjorie Webster,®* in which the court found 
that: 


[W]here membership in, or certification by, such an association is 
a virtual prerequisite to the practice of a given profession, courts 





. Id. at 930. 
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have scrutinized the standards and procedures employed by the 
association notwithstanding their recognition of the fact that pro- 
fessional societies possess a specialized competence in evaluating 
the qualifications of an individual to engage in professional activ- 
ities. The standards set must be reasonable, applied with an even 
hand, and not in conflict with the public policy of the jurisdic- 
tion.°%” 


Although no college or university has been successful in reversing 
the decision of an accrediting agency, the common law has provided 
the most promising vehicle for compelling a judicial review of the 
procedures and substantive rationale of accrediting decisions. 


B. Statutes 


The HEA requires that accrediting agencies afford institutions mini- 
mal due process protections, including the following: 


(A) adequate specification of requirements and deficiencies at the 
institution of higher education or program being examined; 

(B) notice of an opportunity for a hearing by any such institution; 
(C) the right to appeal any adverse action against any such insti- 


tution; and 
(D) the right to representation by counsel for any such institution.” 


These requirements have been incorporated into the HEA regulations 
(see the discussion in Section III.C. below). 

The most significant aspect of this statutory right is the right to 
counsel. Otherwise, it is left to the courts to decide the precise contours 
of the minimal rights specified. 


C. Department of Education Regulations 


Under previous regulations, the DED Secretary imposed general re- 
quirements on accrediting agencies as a condition of their recognition.” 
These regulations included the following: 


(c) [The accrediting agency] bases its decisions regarding the award 
of accreditation or preaccreditation status upon its published cri- 
teria and provides advance public notice of proposed new or 
revised criteria... . 


x kk 


(e) It offers appropriate and fair written procedures for appeals of 





97. Id. at 655. See also Rockland Inst. v. Association of Indep. Colleges and Sch., 
412 F. Supp. 1015 (C.D. Cal. 1976). 
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its denial or withdrawal of accreditation or preaccreditation 
status.... 

xx 
(g) Its organization, functions, and procedures include effective 
controls against conflicts of interest and against inconsistent ap- 
plication of its criteria and standards. 
(i) It maintains a systematic program of review designed to assess 
the validity and reliability of its criteria, procedures, and standards 
relating to its accrediting ... and their relevance to the educa- 
tional and training needs of affected students.’™ 


In April 1994, the DED promulgated its final version of the new 
regulations implementing the HEA. As discussed in Section I.C. above, 
these regulations involve much closer monitoring of the business of 
accreditation by the federal government. Compared to the previous 
regulations, these new regulations involve enhanced and more specific 
due process protections, as follows: 


(a) To be listed by the Secretary as a nationally recognized ac- 
crediting agency, an accrediting agency must demonstrate to the 
Secretary that the procedures it uses throughout the accrediting 


process satisfy due process requirements. 
(b) The Secretary considers that an accrediting agency’s procedures 
satisfy due process requirements if— 


(1) The agency sets forth in writing its procedures govern- 
ing its accreditation or preaccreditation processes; 

(2) The agency’s procedures afford an institution or pro- 
gram a reasonable period of time to comply with agency 
requests for information and documents; 

(3) The agency notifies the institution or program in writ- 
ing of any adverse accrediting action; 

(4) The agency’s notice describes with particularity the 
basis for any adverse accrediting action; 

(5) The agency permits the institution or program the 
opportunity to appeal an adverse accrediting action, and 
the right to representation by counsel during an appeal, 
except that the agency, at its sole discretion, may limit the 
appeal to a written appeal; and 

(6) The agency notifies the applicant in writing of the 
result of the appeal and the basis for that result.” 





100. Id. § 602.16. 

101. 59 Fed. Reg. 22,261 (1994) (to be codified at 34 C.F.R. 602.28). Ironically, 
however, these same regulations provide fewer due process protections for those insti- 
tutions whose eligibility for federal financial aid is threatened by a SPRE action. See 
Section I.C. and supra text accompanying note 27. 
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It is unclear what remedial action may be taken by a college or 
university that believes that an accrediting agency has violated federal 
regulations. In Marlboro,’ the court made a specific finding that federal 
regulations had not been violated, thereby implying that an aggrieved 
college or university has a private right of action to enforce violations 
of the federal regulations. Another federal court held that an aggrieved 
institution has standing to challenge the Secretary’s decision to grant 
or deny recognition to an accrediting agency.’* Notwithstanding Marl- 
boro, most commentators argue that probably neither the statutes nor 
the regulations intend to make federal regulations enforceable by ag- 
grieved colleges and universities. '™ 


D. Council on Postsecondary Accreditation Guidelines 


In addition to the DED regulations, COPA promulgated guidelines 
that created minimum requirements for accrediting agencies to follow 
when conducting the accreditation process.’* It appears that CORPA 
has also accepted these guidelines, which require an accrediting agency 
to do the following: 


Demonstrate operational independence for making objective judg- 
ments relative to accreditation status, policies, procedures and 
criteria; 

xk kek 
Describe fully in official documents its accrediting scope, eval- 
uative criteria, and procedures; 

zx*k 
Provide appropriate and fair procedures for applications for ac- 
creditation and for appeals from accreditation actions and deci- 
sions; 

xe 
[T]ake reasonable precautions to insure that those selected will 
develop and articulate objective opinions and decisions free of 
self-interest and professional bias; 


xk 


Develop and interpret its evaluative criteria to allow and encourage 
institutional freedom and autonomy; 

Develop and apply criteria clearly relevant to evaluating the edu- 
cational quality of institutions or programs; 





102. 556 F.2d 78 (1st Cir. 1977). See supra text accompanying note 50. 

103. See Sherman College of Straight Chiropractic v. United States Comm’r of Educ., 
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Examine and evaluate institutions or programs in relation to the 
operational goals of the total institution and to educational out- 
comes. '% 


No authority suggests that an aggrieved college or university could rely 
on the CORPA requirements to reverse an adverse decision of an 
accrediting agency on either procedural or substantive grounds. How- 
ever, to the extent that CORPA compels a procedural requirement, a 
court may be persuaded that the requirement is a necessary component 
of fair procedure in the accreditation context. 


IV. MINIMUM PROCEDURAL RIGHTS 


Once an entitlement to ‘‘due process’’ has been established, it then 
becomes necessary to determine what rights are, in fact, due. Due 
process, as courts and commentators frequently point out, is a ‘‘flexi- 
ble’’ concept. Though it is axiomatic that due process requires, at a 
minimum, notice and an opportunity to be heard, what these require- 
ments entail may differ dramatically from one context to another. 
Moreover, courts do not always distinguish between the level of process 
that is due under the common law and that due under the Constitution. 
Indeed, as Professor Davis has observed in the administrative context, 
‘“‘the standards are essentially the same whether judges are giving 
content to due process, whether they are giving meaning to inexplicit 
statutory provisions, or whether they are developing a kind of common 
law.’’?07 


A. Due Process as a Flexible Concept 


Three cases mark the parameters of ‘‘flexibility’’ in the due process 
arena. In Goldberg v. Kelly,’ the United States Supreme Court held 
that recipients of welfare benefits were entitled to a full evidentiary 
hearing before those benefits were terminated. The due process rights 
accorded therein included: (1) ‘‘timely and adequate notice detailing 
the reasons for a proposed termination’’; (2) ‘‘an effective opportunity 
[for the recipient] to defend by confronting any adverse witnesses and 
by presenting his own arguments and evidence orally’’; (3) retained 
counsel; (4) an ‘‘impartial’’ decisionmaker; (5) a decision resting ‘‘solely 
on the legal rules and evidence adduced at the hearing’’; and (6) a 
statement of reasons for the decision and the evidence relied upon.’ 
However, the Court stepped back from this entitlement in Mathews v. 
Eldridge,'*® when it held that an evidentiary hearing was not required 
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prior to the termination of Social Security disability payments. Relying 
on the letter, if not the spirit, of Goldberg, the Mathews Court stated 
that entitlement to due process procedures requires weighing the private 
interest at stake, the risk of erroneous deprivation of that interest, and 
the administrative burden.’" 

Mathews secured the Court’s ‘‘flexible’’ approach to due process 
rights. However, while the Mathews Court appeared to use this balanc- 
ing test to determine whether due process procedures were required at 
all, the Court used this same balancing in Goss v. Lopez’? to determine 
the level of due process to which the plaintiffs were entitled. In Goss, 
the Supreme Court held that Ohio public school students who had been 
suspended for ten days were entitled to oral or written notice of the 
charges against them, an explanation of the evidence against them, and 
an opportunity to present their version of the evidence. The Court did 
not require full adversary procedures, noting that because ‘‘[e]vents 
calling for discipline are frequent occurrences ... [t]he prospect of 
imposing elaborate hearing requirements in every suspension case is 
viewed with great concern ....’’™ Instead, the Court stated that 
informal procedures were adequate. 


There need be no delay between the time ‘‘notice’’ is given and 
the time of the hearing. In the great majority of cases the disci- 
plinarian may informally discuss the alleged misconduct with the 
student minutes after it has occurred. We hold only that, in being 
given an opportunity to explain his version of the facts at this 
discussion, the student first be told what he is accused of doing 
and what the basis of the accusation is.'™ 


Thus, Goss stands for the principle that the specific elements of due 
process. to be accorded will depend on the circumstances: the nature 
of the harm, the relationship between the actors, and consideration of 
the administrative burden of providing procedures. 

The Goss logic has been applied in the accreditation context. In 
Marlboro, the United States Court of Appeals for the First Circuit, citing 
Mathews, stated the rule: 


Whether the process is measured against constitutional or common 
law standards, current doctrine teaches that procedural fairness is 
a flexible concept, in which the nature of the controversy and the 
competing interests of the parties are considered on a case-by-case 
basis.... 
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565, 95 S. Ct. 729 (1975). 
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We have no doubt that due process did not ... require a full- 
blown adversary hearing in this context. The inquiry was broadly 
evaluative in nature, not, as might be the case in a withdrawal of 
accreditation for cause, . . . accusatory.’ 


The Marlboro court suggests that the more ‘‘accusatory’’ and less 
‘‘broadly evaluative’’ the action of the accrediting agency is, the greater 
the due process protection that must be provided."*® Thus, an action to 
deny or discredit an institution based upon specific misconduct, lending 
itself to the adjudicatory process, may require under Marlboro a ‘‘full- 
blown adversary hearing.’’’””? As a logical corollary, an action to deny 
or discredit an institution based on failure to meet accrediting standards 
might be categorized as evaluative in nature, thereby entitling the 
applicant to less formal due process procedures. 

However, applying Goss in the accreditation context, the distinction 
between accusatory and evaluative actions may be wholly academic. 
Instead, the court’s analysis is likely to concentrate on the harm—for 
example, when an accrediting agency is putting an institution on 
probation, as opposed to denying or withdrawing accreditation en- 
tirely—and balance that against both the monopolistic power granted 
to accrediting agencies and the burden of providing full due process 
procedures. 

The notion of due process flexibility has been readily recognized in 
the common law area. In Parsons, for example, the court stated that 
‘“‘the nature of the hearing, if required by rudimentary due process, 
may properly be adjusted to the nature of the issue to be decided.’’'® 
In Pinsker v. Pacific Coast Society of Orthodontists’? as well, the 
California Supreme Court refrained from fixing ‘‘a rigid procedure that 
must invariably be observed.’’!”° The flexibility of due process is further 
illustrated by courts invoking both Goldberg and Mathews in cases 
concerning the procedural rights of institutions whose eligibility to 
participate in federal financial aid programs is being threatened.'?' 


B. What Procedural Rights Are or Should Be Recognized? 


The reported judicial opinions have left open many questions regard- 
ing the practical issue of which procedural rights must be afforded in 
the accreditation context and under what circumstances. For example, 
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are more extensive procedural rights required when the action being 
taken by the accrediting agency is termination or denial of accreditation 
as opposed to some other less serious sanction? Must greater rights be 
afforded to an institution when accreditation is being withdrawn than 
when accreditation is being denied? Are different procedural rights 
required when the basis of the action is specific misconduct as opposed 
to judgments of academic quality? If a SPRE recommends that an 
institution be denied eligibility to participate in federal financial aid 
programs, what procedural rights must be afforded? 

The authors’ survey of the policies and procedures of the six regional 
accrediting agencies suggests that these agencies afford substantial 
procedural safeguards. However, there are some significant differences 
among the regional accrediting agencies as to the degree of procedural 
protection that each provides. Table II summarizes the procedural rights 
afforded by each regional accrediting agency. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW 


[Vol. 21, No. 1 





Proced«ral Right 


Middle States 


New England 





1) What steps does the agenc 
take to ensure that all 
members of the evaluation 
team and the os 
agency are free from bias an 
conflicts of interest? 


The agency sends poten- 
tial evaluators forms identify- 
ing circumstances that may 
constitute conflict of interest 
or bias, and requires them to 
sign forms saying they 
understand and do not have 
a conflict of interest. 

Commissioners may 
evaluate institutions within 
their region, but not within 
their system. 

Evaluators may not 
evaluate institutions within 
their own states. !22 

The agency gives the 
institution a roster of the 
proposed team; the institu- 
tion can then comment on 
any member if it wishes. 123 


The agency sends potential 
evaluators a statement of 
conflict of interest, and asks 
that the potential evaluators 
deny the invitation if they 
have a conflict of interest. 

The agency proposes the 
evaluation team to the 
institution, and the institution 
then has the right to challenge 
—_ members of the team. 

he agency does not restrict 
evaluators from evaluating 
institutions within their own 
state. 








2) Is the agency oot se to 


follow its own procedures and 
policies for evaluation visits 
and taking actions affecting 
the college's or university's 
accreditation? What ry: ens 
if the agency does not follow 
its own procedures? 





Yes, the agency follows its 
own procedures. 

If the institution believes 
that an adverse action or 
recommendation was the 
result of a deviation from the 
agency's procedures, the 
institution can appeal on 
those grounds. 





Yes, the agency follows its 
own procedures. 

If the commission takes 
negative action, the institution 
can appeal on the grounds that 
the commission did not follow 
its own procedures. 135 





122: 
123. 
124. 
125. 
126. 
127: 
1993). 


See id. at 4. 


MIDDLE STATES HANDBOOK, supra note 9, at 2. 


New ENGLAND MANUAL, supra note 1, at 12-13. 
NORTH CENTRAL MANUAL, supra note 14, at 4-5. 
NorTH CENTRAL HANDBOOK, supra note 1, at 33. 
Telephone Interview with Karen Solinski, Associate Director, North Central (Mar. 


128. NORTH CENTRAL HANDBOOK, supra note 1, at 7. 
129. NORTHWEST HANDBOOK, supra note 1, at 22, 110. 


130. Id. at 23. 


131. Telephone Interview with Carol Luthman, Associate Executive Director, Southern 


(June 1993). 


132. WESTERN HANDBOOK, supra note 1, at 4. 


133. Id. at 114. 
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North Central 


Northwest 


Southern 


Western 





The agency asks 
potential evaluators if 
they have ever been at 
the institution pre- 
viously as an evalua- 
tor, an employee, ora 
student. 

Evaluators may not 
_— Se gpa 
rom_, their own 
state.125 
The agency submits 
roster of the 
roposed team to the 
institution; the institu- 
tion has "a say" in the 
proposed team, but the 
agency has the final 
authority. 
These same 
recautionary steps are 
loan to poe in or 
conflict of interest on 
the review panel and 
the commission. 
"[T]he Commission 
will remove liaison 
activities with an 
institution from a 
member of _ the 
professional staff 
when it appears thata 
conflict of interest 
might be present."! 


a 


The agency asks| 
potential evaluators if 
they have ever been 
employed by the 
institution, applied to} 
it, or attended it. 

Evaluators may not 
evaluate an institution 
from their own state. 

The agency sends the} 
roster of the team 
members to the 
institution, which can 
then challenge any 
member it feels has a 
conflict of interest.!29 

“Commission 
members will not be 
present at Commis- 
sion meetings durin 
deliberations an 
voting on issues in- 
volving their respec- 
tive institutions, or 
when their presence} 
would otherwise con- 
stitute a conflict of 
interest."130 


The > joe sends 
potential evaluators 
statements of conflicts 
of interest, asking 
them to deny the 
invitation if they have 
one. 

Evaluators may not 
evaluate an institution 
in their own state. 

The agency sends the 
institution a copy of 
the roster, but does not 
usually afford the 
institution the right to 
challenge members, 
unless the institution 
knows for a fact that a 
member has a conflict 
of interest. In this case, 
the institution may call 
the agency to inform 
them.!31 


The agency asks 
potential evaluators if 
they have had —_ 
prior relationship wit 
the school (i.e., if they 
attended it, worked for 
it, or oye for a job 
with it) in order to 
avoid any conflict of 
interest.152 

The agency gives the 
institution a roster of 
the team, which the 
institution can then 
challenge. !33 

Evaluators may 
evaluate institutions 
within their own state- 
-this is not considered 
a conflict of interest. 





The agency attempts 
to maintain its stand- 
ard procedures. 

The institution may 
appeal if it believes 
"that the Commission 
in making its decision 
departed significantly 
from its procedures 
established in writing 
or by custom."!36 





Yes, the agency's 
"intention" is to follow 
its own policies and 
procedures. 

If the agency fails to 
do so, however, the 
institution has the 
right to challenge the 
agency's actions. !3 





Yes, the agency is 
required to follow its 
own procedures. 

The institution ma 
challenge the agency's 
actions if it feels that 
the agency did not 
follow its. own 
procedures. !38 





Yes, the agency is 
required to follow its 
own procedures. 

The institution can 
base an appeal on the 
agency's deviation 
from its procedures if 
the deviation is found 
to have a material 
impact on the 
decision. 139 





134. Telephone Interview with Allen Gold, Administrative Assistant, Middle States 
(Mar. 1993). 

135. NEW ENGLAND ASS'N OF SCHS. & COLLEGES, POLICY AND PROCEDURE FOR THE APPEAL 
OF ADVERSE ACTION AFFECTING INSTITUTIONAL ACCREDITATION OR CANDIDATE FOR ACCREDITATION 
Status 4 (1991) [hereinafter NEw ENGLAND APPEAL POLICY] (copy on file with the authors); 

136. NORTH CENTRAL ASS'N OF COLLEGES AND SCHS., APPEALS PROCEDURE—REFERENCES IN 
NCA CONSTITUTION AND RULES OF PROCEDURE 2 (1990) [hereinafter NORTH CENTRAL APPEAL 
Po.icy] (copy on file with the authors). 

137. NORTHWEST HANDBOOK, supra note 1, at 177. 

138. Telephone Interview with Carol Luthman, supra note 131. 

139. WESTERN HANDBOOK, supra note 1, at 3, 10. 
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3) Does the college or 
university have the right to be 
advised, with specificity, 
which standards or criteria it 
allegedly violated, and the 
specific evidence supporting 
each alleged violation? 


Yes, both the specific 
standards or criteria 
yr sesctd violated and the 
evidence to support such 
alleged violations are 
included in the feam's 
evaluation report. !4 


Yes, both the specific 
standards or criteria ahagediy 
violated and the evidence to 
support such _ alleged 
violations are included inthe 
team's evaluation report. 





4) Does the college or 
university have the right to 
review all relevant documents 
and oral communication? 





No, the institution does not 
have the right to review all 
documents. 

Asa matter of practice, but 
not of actual policy, the 
institution does receive those 
documents that were 
provided to the evaluation 
team. 

This is "generally" true, but 
it is not guaranteed. The 
agency would probably 
cooperate if the institution 
requested to see _ the 
documents. 

The institution does not 
have the right to be present 
for all oral communications. 

The institution does not 
have the right to be provided 
with copies of all preliminary 
written communications, but 
the institution does receive a 
copy of the evaluation report. 

ollege or university 
representatives are present 
at most of the team's 
evaluation activities. How- 
ever, the team arene to 
meet iyate Tit: sO 
pi ‘ 





Yes, the agency has no 
objections to the institution 
reviewing all of its files and 
documents except the 
recommendations of action, 
which remain confidential 
according to the agency's 
policy. 

The institution does not 
have the right to be present for 
all oral communications, 
because the evaluation team 
should have the opportunity 
to talk to students, faculty, etc., 
without college or university 
administrators present. 

The team has the opportun- 
ity to meet alone if it so 
chooses. 

The commission and the 
team chair may also meet gjone 
if they choose to do so. 








140. MIDDLE STATES HANDBOOK, supra note 9, at 13. 
141. NEw ENGLAND MANUAL, supra note 1, at 26-29. 
142. NORTH CENTRAL HANDBOOK, supra note 1, at 34; NORTH CENTRAL MANUAL, supra 


note 14, at 40. 


143. Telephone Interview with Dr. Joseph Malik, Executive Director, Northwest (Mar. 
1993). See NORTHWEST HANDBOOK, supra note 1, at 12, 24, 110-11. 

144. Telephone Interview with Carol Luthman, supra note 131. 

145. Telephone Interview with Ralph Wolff, Associate Director, Western (Mar. 1993). 

146. WESTERN HANDBOOK, supra note 1, at 131-32, 134. 

147. Telephone Interview with Allen Gold, supra note 134. 

148. Telephone Interview with Charles Cook, Executive Director, New England (Mar. 


1993). 
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Yes, the team is 
required to cite ve 
specifically whic 
criteria have not been 
met. 

The team is also 
required to indicate 
what evidence exists 
to support its claim. 


Yes, if the criticism 
or violation is "im- 
portant,” the criticism 
or violation will be 
documented’ with 
evidence; if it isa minor 
criticism, it may appear 
without specific evi- 
dence.!43 


Yes, both the specific 
criteria violated and 
the evidence suppor- 
ting the alleged viola- 
tions are included in 
the team's evaluation 


report. 


_ the —— letter" 
outlines with specifici 

the problems noted = 
the standards or criteria 


problems vio- 


these 
lated.! 
The agency must 
give specific examples 
of how the institution 
failed to meet certain 
criteria. 146 





Yes, the president of 
the institution, or his 
or her designated 
representative, may 


request a copy of the 
foltier 149 ci 


The agency does not 
have any documents 
that the institution 
does not already have, 
because all documents 
are mailed to the 
institution. 

There is no secrecy; 
all steps are open to 
the institution, al- 
though the team ma 
meet separately if it 
chooses. 

University officials 
may be present when 
the review committee 
discusses the recom- 
mendation of the 
team. At this time, the 
institution may 
comment and respond 
if it so chooses. 

The institution is 
also entitled to copies 
of all written com- 
munications ept 
private notes) fof , 





Yes, the institution 
has —— to 
everything the agenc 
tog Hetever the 
agency's information 
Ree pee wt —_ 
idential and-_will not 
be released to 

The agency stated 
that-any documents 
that relate to the visit 
are provided to 
ein officials 
except the recommen; 
dations of action). 195 
The institution also 
receives any written 
complaints that 
agency has received 


from dents or 
others tot 





No, the institution 
is not entitled to 
review all documents. 

"Generally," the 
institution is allowed 
to review the docu- 
ments that the evalua- 
tion team has. How- 
ever, "occasionally there 
will be documents that 
will not be shared.” 

The team gives an 
oral report to the 
university officials. 

Executive sessions of 
the team are con- 
fidential. 
00The institution is not 
guaranteed the right 
to be present at any 
other oral communica- 
tions. 

The institution "gen- 
erally" has the right to 
be provided with all 
written communica- 
tions, except those that 
are strictly confiden- 
tial (i.e., om- 
mendations). ! 





No, the institution 
does not have the right 
to review all docu- 
ments. The records of 
the Commission are 
confidential. 

The institution 
usually receives docu- 
ments, except the 
previous confidential 
team recommenda- 
tions, that were 
provided to the team. 

There is an “exit 
interview" in which 
the team presents its 
findings to the institu- 
tion. 

The team is allowed 
to meet privately if it 
wants to. 

The institution is 


also provided with the 


team report. 





. Telephone Interview with Karen Solinski, supra note 127. 
. See NORTH CENTRAL MANUAL, supra note 4, at 10-11. 

. Telephone Interview with Karen Solinski, supra note 127. 
. NORTHWEST HANDBOOK, supra note 1, at 10, 23. 


. Telephone Interview with Dr. Joseph Malik, supra note 143. 


. NORTHWEST HANDBOOK, supra note 1, at 176. 
. Telephone Interview with Carol Luthman, supra note 131. 
. Telephone Interview with Judith Watkins, Associate Director, Western (June 1993). 
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5) Does the college or 
university have the right to be 
advised of the evaluation 
team's recommendation? 


Yes, the team gives an oral 
evaluation report, which is 
open to the entire college or 
university community. 


No, the actions recom- 
mended are confidential. 

The alleged violations or 
criticisms are outlined in the 


However, the institution is 
not advised of the actions 
recommended before the 
commission decides on the 
matter. ! After the com- 
mission has decided, the 
agency sends the institution 
an "action letter ." 


evaluation report. 





Yes, the institution is 
required to respond. 

There is no time limit 
because the institutions 
usually respond within a 
reasonable time. 


6) Is the college or university 
entitled to a timely and 
meaningful opportunity to 
respond to the evaluation team 
report and other adverse 
information? 


Yes, the institution is given 
two weeks to respond. 











157. See MIDDLE STATES ACCREDITATION, supra note 1, at 12; Middle States Handbook, 
supra note 9, at 13, 18. 

158. NEw ENGLAND MANUAL, supra note 1, at 29-32. 

159. NORTH CENTRAL HANDBOOK, supra note 1, at 34; NORTH CENTRAL MANUAL, supra 
note 14, at 26-27. At North Central, once the team has submitted its recommendation to 
the institution, but prior to the team's submission of its recommendations to the Commission, 
the institution chooses whether it wants the next stage to be a "Readers' Panel" (a panel 
consisting of three people who merely read the recommendation report to see if it is 
logically consistent; they cannot in any way revise it) or a "Review Committee" (a 
committee consisting of twelve people who review the recommendations of the team; 
the committee has the authority to change the recommendation if it sees fit). The Review 
Committee is open to the institution, but the Readers’ Panel is not. However, since the 
institution chooses the members of the Readers' Panel, it would be prepared for the fact 
that it cannot be present. NORTH CENTRAL HANDBOOK, supra note 1, at 34-35. 

160. NORTHWEST HANDBOOK, supra note 1, at 10, 110. 

161. Id. at 23. 

162. Telephone Interview with Carol Luthman, supra note 131. 

163. WESTERN HANDBOOK, supra note 1, at 131-32. 
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Yes, the institution 
is informed before the 
team leaves campus of 
the team's evaluations 
and its recommended 
action. 

If the institution 
chooses to go before 
the review committee, 
the recommendation 
may be changed, but 
the institution will still 
be adviged immed- 
iately.! 


No, the confidential] 
recommendation of 
action is given o ly to 
the commission. 


The team chair 
makes an oral evalua- 
tion report in front of 
the commission, which 
the institution has the 
right to attend. 


No, the institution 
receives a copy of the 
committee's evalua- 
tion report, but the 
committee makes a 
separate recommend- 
ation of action to the 
commission. /©2 


No, the evaluation 
team's recommenda- 
tion is kept private. 

The institution does 
receive a copy of the 
evaluation report, but 
it does not receive a 


co of the recom- 
nana action. 163 





Yes, the institution 
can respond to the 
draft of the report with 
respect to errors of 
fact; when the draft is 
final, the university 
can respond to the 
recommendation. 

The institution is 
given two weeks to 
respond to the final 
report (it may request 
extra time). It has four 
weeks to respond to 
the recommendations 
of the review com- 
mittee. In addition, 
the institution is also 
given the opportunity 
to respond to the 
recommendation of 
the Aggeels Com- 
mittee, 168 





Yes, the institution 
is given thirty days to) 
respond or appeal. 

The institution can 
also respond to the 
team chair at the 
meeting between the| 
chair and_ the 
commission.!70 





Yes, the institution 
is given until May 1 
to respond to reports 
or adverse informa- 
tion that will be 
discussed during the 
June session of the 
commission and until 
October 1 to respond 
to issues to be dis- 
cussed in the Decem- 
ber session. 





Yes, the institution 
is given thirty days to 
respond to the evalua- 
tion team's report and 
thirty days to respond 
to adverse information 
or actions. 








164. Telephone Interview with Allen Gold, supra note 134. 
165. Telephone Interview with Charles Cook, supra note 148. 
166. NORTH CENTRAL HANDBOOK, supra note 1, at 34-35. 

167. NORTH CENTRAL MANUAL, supra note 14, at 54. . 

168. Telephone Interview with Karen Solinski, Associate Director, North Central (Mar. 


1993 and June 1993). 


169. NORTHWEST HANDBOOK, supra note 1, at 177. 


170. Id. at 23. 


171. Telephone Interview with Carol Luthman, supra note 131. 
172. WESTERN HANDBOOK, supra note 1, at 4; Telephone Interview with Ralph Wolff, 
Associate Director, Western (Mar. 1993); Telephone Interview with Judith Watkins, supra 


note 156. 
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7) What steps does the agency 
take to ensure that its action 
is based on objective standards 
that are reasonably related to 
the quality of education? 


Objectivity, etc., are 
ensured by the fact that the 
agency's standards for 
evaluation and accreditation 
are developed by the constit- 
uency.! 3 


This agency's standards 
were established through a 
“highly an process."!74 

hese standards are regul- 
arly reviewed and, when 
necessary, revised.175 

"The Standards for 
Accreditation were developed 
through a lengthy participa- 
tory process which involved 
each member institution as 
well as the public."!76 





8) Does the college or 
university have the right to 
meaningful ——— of 
legal counsel? 





Theoretically, yes. The 
institution would have the 
right to legal counsel, but 
since accreditation is a 
"voluntary" and "peer 
review" process, there would 
be "no need for an attor- 
ney."181 





No, neither the institution 
nor the commission has the 
right to legal counsel during 
the appeals hearing. 

However, "[t]he Appeals 
Committee may have counsel 
present in an advisory 
capacity."182 








. MIDDLE STATES ACCREDITATION, supra note 1, at 10. 
. Telephone Interview with Charles Cook, supra note 148. 
. NEW ENGLAND STANDARDS, supra note 2, at 3. 


. Id. at 23. 


. NORTH CENTRAL HANDBOOK, supra note 1, at 5-6. 
. NORTHWEST HANDBOOK, supra note 1, at 109. 
. Telephone Interview with Carol Luthman, supra note 131. 
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The agency puts a 
great deal of time into 
establishing its require- 
ments. 

The agency reviews 
these requirements 
periodically. While 
reviewing them, the 
a sends a draft to 
the institutions and 
asks for comments. 

"Peer evaluation" 
also ensures that the 
requirements are 
related to the quality 
of education. These 
evaluators are not 
inexperienced 
bureaucrats; they work 
in the field. 

The staff (i.e., the 
executive director) 
does not accompany 
the evaluation 
teams.177 


The commission has 
a standing committee 
that reviews and 
revises the standards; 
this is an ongoing 

rocess. 

"[T]he Commission 
agrees to state criteria 
for accreditation in 
terms that are 
—— relevant to 
the quality of an 
institution or pro- 
gram, respecting in- 
stitutional freedom in 
other matters... ."178 


The agency sends 
potential evaluators 
statements of conflicts 
of interest, asking 
them to deny the 
invitation if they have’ 
one. 

Evaluators may not 
evaluate an institution 
in their own state. 

The agency sends 
the institution a copy 
of the roster, but does 
not usually afford the 
institution the right to 
challenge members, 
unless the institution 
knows for a fact that 
a member has a 
conflict of interest. In 
this case, the institu- 
tion may call the 
agency to inform it.!79 


The executive and 
associate directors 
work to interpret 
vague phrases; they 
engage in a dialogue 
with the institutions. 

The agency strives 
for diversity and 
balance in its evalua- 
tors. 

Southern California 
institutions will often 
be reviewed 
Northern California 
evaluators to ensure 
objectivity. 

‘[T]he Commission 
continually reviews 
the role and validity 
of its standards and 
engages in wide- 
spread consultation 
with the accredited 
institutions in the 
region in order to 
incorporate their sug- 

estions and receive 
their approval."180 





Yes, North Central's 
representative stated 
that since nothing in 
the Appeals Policy 
precludes the use of 
legal counsel, the 
institution would have 
the right to have an 
attorney prepare the 
appeals document and 
come to the hearing. 

However, the attor- 
ney counts toward the 
institution's three- 
—— limit at the 

earin 


In adilition, nothing 
precludes the institu- 
tion's chief officer from 
designating the attor- 
ney to speak on behalf 
of the institution.! 





Yes, the institution 
has the right to legal 
counsel during the 
appeals process. 

"aad peeks shall 
have the right to be 
represented by one 
counsel or authorized 
spokesman, to exa- 
mine the witnesses of| 
the other party, and to 
present oral and writ- 
ten evidence." 





Yes, but only in an 
advisory capacity. 
Attorneys are not 
permitted to conduct 
the appeals hearing 
because it is an 
"administrative 
= rather thana 
egal process. ! 





Yes, but only in an 
advisory capacity 
during the appeal 
hearing. 

Legal counsel may 
not conduct the case 
unless the institution 
files a declaration so 
indicating at the time 
it filed its appeal. 186 





180. 
181. 
182. 
183. 
184. 
185. 


WESTERN HANDBOOK, supra note 1, at 3. 

Telephone Interview with Allen Gold, supra note 131. 
NEw ENGLAND APPEAL POLICY, supra note 135, § 6 (emphasis added). 
Telephone Interview with Karen Solinski, supra note 168. 
NORTHWEST HANDBOOK, supra note 1, at 179. 

Telephone Interview with Carol Luthman, supra note 131, quoting Commission on 


Colleges, Southern Ass'n of Colleges and Schs., Appeals Policy (copy on file with the 


authors). 


186. WESTERN DIRECTORY, supra note 18, at 9. 
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9) Does the college or 
university have the right to 
cross-examine witnesses? 


The Chair of the Appeals 
Panel "may limit the 
testimony of witnesses" 
and/or "permit reasonabl¢ 
questioning of witnesses.”18 


The representative stated 
that this issue is unclear, as it 
was not addressed in the 


appeals policy. 





0) Does the college or 
university have the right to 
appeal to an independent 
appellate board any decision 
denying or withdrawing 
accreditation? 





Yes, to an extent. The 
independent appellate board 
of five individuals makes a 
decision to either sustain the 
accreditation decision of the 
commission, or to remand 
the case to the commission 
with an instruction to either 
grant the appeal or to make 
such further investigation as 
= be appropriate. 

fter this, the institution 
may appeal to the board of 
trustgss of the Associa- 
tion. 


Yes, to an extent. An 
appellate board is elected by 
the executive committee. !9 

The appellate board makes 
a recommendation te the 
executive committee. ! 








187. MIDDLE STATES ASS'N OF COLLEGES AND SCHS., REVIEW AND APPEALS PROCEDURES 2 
(1988) [hereinafter MIDDLE STATES APPEAL POLICY] (copy on file with the authors). 


188. 
189. 
190. 
191. 
192. 
193. 


Telephone Interview with Charles Cook, supra note 148. 
Telephone Interview with Karen Solinski, supra note 168. 
Telephone Interview with Dr. Joseph Malik, supra note 143. 
Telephone Interview with Carol Luthman, supra note 131. 
WESTERN DIRECTORY supra note 18, at 9. 
MIDDLE STATES APPEAL POLICY, supra note 187, at 2-3. 
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The representative 
stated that "witnesses" 
per se are not usually 
involved, since this is 
not a "legal" pro- 
ceeding 18§ 


There are no 
“witnesses” per se, so} 
no cross-examination 
is available. 


Examination and 
cross-examination of 
witnesses, members of 
the evaluation team, 
or members or repre- 
sentatives of the 
institution are not 
permitted, because 
this is an adminis- 
trative process. 


A representative of 
the institution shall 
have an opportunity 
to present written 
documents, other 
evidence on _ the 
institution's behalf, 
oral testimony, and 
arguments. 
Representatives of the 
appropriate Com- 
mission and of the 
evaluation team have 
an opportunity to 
present evidence, oral 
testimony, and argu- 
ments on the Com- 
mission's behalf. 
Neither party shall 
have the right to 
subpoena or call any 
witnesses {53m the 





Yes, the indepen- 
dent appellate board 
consists of five indivi- 
duals drawn from a 
standing committee of 
twenty individuals. 
Care is taken to ensure 
that there will be no 
conflicts of interest. 

The appellate board 
makes a_ recom- 
mendation to the 
Board of Directors. 
The Board of Directors 
votes to either sustain 
the decision of the 
appellate board and 
remand the case back 
to the original com- 
mission, or to remand 
the case back toa new 
ge committee. 
Thus, the Board of 
Directors cannot reject 
the recommendation 


of an eals com- 
mittee. 00 


Yes, its five-person 
membership comes 
from the higher 
education community 
and institutions not 
involved in this appeal 
in any way. 

This appellate board 
makes a final decision, 
rather than - 
recommendation. !9 








Yes, the indepen- 
dent appellate com- 
mittee is elected by the 
Delegate Assembly 
(which is composed of 
the presidents from all 
the member institu- 
tions). 

This Committee 
makes a final decision, 
rather than a recom- 
mendation, unless the 
committee can remand 
the case back to the 
Commission on the 

rounds that the 

ommittee found that 
the Commission did 
not follow its own 

olicie or ro- 
Sodueee. 8 r 





other party. 

Yes, the "hearing 
board" is an indepen- 
dent appellate board 
of five individuals 
drawn froma standing 

anel of twenty 
individuals. 

The members of the 
hearing board have 
not been involved in 
the decision-making 
process and do not 
serve on any accredit- 
ing agency. 

The 1 board 
makes the final 
decision (as opposed 
to a recommenda- 
tion).200. 





. NEw ENGLAND APPEAL POLICY, supra note 135, § 5. 
. Id. § 6. 
. NORTH CENTRAL APPEAL POLICY, supra note 136, at 5. 

. NORTHWEST HANDBOOK, supra note 1, at 177-80. 

. Telephone Interview with Carol Luthman, supra note 131. 
. WESTERN DiRECTORY, supra note 18, at 8. 

. Id. at 10-11. 
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11) Is the agen uired to 
withhold publication of the 
negative or adverse action 
until the review and appeal 
process has been exhausted? 


No, if the agency publishes 
an adverse action, the 
publication includes that this 
action is "subject to appeal." 

The agency cannot publish 
any action until the 
institution has been notified. 

Heese however, are not 
published at all, because they 
are not considered public 
knowledge. 

If, however, the institution 
were issued a warning, and 
it did not respond within a 
reasonable time period, the 
agency will issue a "show 
cause" that will be pub- 
lished.201 








Yes, nothing can be pub- 
lished until the final decision 
is made, and the final decision 
cannot be made until the 
yocess has been 


appeals 
exhauste 








201. Telephone Interview with Allen Gold, supra note 134. 
202. Telephone Interview with Charles Cook, supra note 148. 
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Yes, if the institution 
is eligible for appeal 
sone i either 
a ing for status or 
being denied status), 
the agency cannot 
publish an adverse 
action until the — 
process has been 
exhausted. 

However, if the 
cr ae moto I 
eligible for appeal (i.e., 
if Phe scnemieaaed 
actions did not have 
to do with denying 
status), the agency 
may publish the 
adverse action.29 








No, if the com- 
mission were to decid 


verse action, the com-| publication would 
note that the actio 


subject to appeal.2 


mission's minutes fo 
that decision would 
romptly published. 
owever, the agency 
would note in that 
publication that thi 
action ig "subject to 
appeal."204 





No, the = ma 


list or pu 


lis the 


ona negative or ad-| adverse action, but th 


No, if the agency 
places an institution 
on probation, the 
institution can request 
a review, but the 
probation will still be 
published in the 
directory. 

If the probation or 
other adverse action 
+ is 

ublished, the agen 
will note that the 

ecision is subject to 
appeal.206 ™ 








203. NORTH CENTRAL HANDBOOK, supra note 1, at 56-57. 
204. Telephone Interview with Dr. Joseph Malik, supra note 143. 


205. Telephone Interview with Carol Luthman, supra note 131. 


206. WESTERN HANDBOOK, supra note 1, at 159, 162. 
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With respect to action taken by SPREs, it is too soon to do more 
than speculate about the procedural rights that will be, or should be, 
afforded. Courts have already held that institutions whose eligibility to 
participate in federal financial aid programs is threatened to be termi- 
nated are entitled to constitutional due process.”°’ Thus, the issue is 
whether the minimum procedural rights set forth in the proposed 
regulations satisfy Mathews and Goss. It is also an open question 
whether, in formulating their SPREs, states will require them to comply 
with the procedural guarantees of the Administrative Procedure Act. 

The following discussion of the specific elements of due process also 
considers larger questions of (1) what procedural rights have been 
required by the courts (whether under a constitutional or common law 
analysis), (2) the procedural rights typically provided by the regional 
accrediting agencies, and (3) additional rights which the authors believe 
should be afforded under certain circumstances. These topics are woven 
throughout the authors’ consideration of the classic elements of due 
process identified by courts. 


1. Impartiality: Freedom from Bias and Conflicts of Interest 


An impartial tribunal is recognized as an essential element of due 
process under either constitutional or common law principles.2° A 


college or university has the right to have its accreditation reviewed 
by an evaluation team and an accrediting agency that are impartial and 
free from bias or conflicts of interest. 

In the accreditation context, the Marlboro court considered the issue 
of bias. In that case, the proprietary business school alleged that the 
chairman of the accrediting agency was in direct competition and would 
benefit from a decision denying accreditation. Although the court found 
the issue to be ‘‘troublesome,’’ it held that the college had failed to 
timely object to the presence of the competitor at a meeting of the 
accrediting agency; further, it found insufficient evidence of impropri- 
ety in that the interested commissioner ‘‘took no part in the discussion 
or vote’’ and did not ‘‘chair or participate’ in the hearing.?” 

The authors’ survey of the policies and procedures of the six regional 
accrediting agencies reveals that each provides significant safeguards 
against bias and conflicts of interest.2*° All six agencies make some 
inquiry of prospective evaluation team members regarding conflicts of 
interest, and four of the agencies prohibit evaluators from evaluating 
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institutions within their own state. In addition, each accrediting agency 
provides the college or university a roster of proposed evaluation team 
members and an opportunity to challenge proposed members based 
upon bias or conflicts of interest. Each accrediting agency requires 
. commission members to recuse themselves if they have a conflict of 
interest. 

In some instances, however, accrediting agencies have not gone far 
enough in insuring impartiality. For example, the decision of whether 
to qualify a prospective member of the evaluation team is typically 
relegated to the commission staff. No procedures are available to have 
the question of bias brought before the governing board of the accred- 
iting agency. Accrediting agencies also have been insensitive to the 
appearance of impropriety by failing to disqualify commissicners or 
evaluators when the circumstances raise a legitimate question of im- 
partiality. 

With respect to SPREs, under the new regulations, institutions are 
denied the opportunity to appeal a decision of a SPRE to the DED. 
However, institutions are entitled to have their appeal heard by an 
‘‘impartial official designated by the State for this purpose.’’?"' 


2. Compliance with Published Procedures 


Due process, whether mandated by the Constitution or common law, 
requires accrediting agencies to comply with their own published 
procedures before withdrawing or denying a college’s or university’s 
accreditation.”‘? Both the DED and CORPA require compliance with 
published criteria as a condition of recognizing an accrediting agency.” 
Although the issue has not been squarely faced, there seems to be no 
reason for distinguishing between an institution with accreditation and 
one applying for accreditation.2* All six regional accrediting agencies 
acknowledge that they are required to follow their published proce- 
dures, and that a failure to comply with such procedures is a basis for 
the decision to be overturned on appeal.?*® 


3. Notice of the Charges 


Fundamental to any notion of due process is the right to be provided 
notice of the charges in advance of any administrative decision:?’* Each 
of the six regional accrediting agencies provides colleges and univer- 
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sities with at least general notice of the standards or criteria which 
have not been satisfied, and the HEA regulations also require notice of 
the basis of any adverse accrediting action ‘‘with particularity.’’*:” This 
notice typically is provided in the evaluation team’s report to the 
institution.?"* Such notice has been held adequate to satisfy the require- 
ments of due process.?’* The HEA regulations require both accrediting 
agencies and SPREs to give institutions notice of charges.??° 

Each regional accrediting agency requires the evaluation team to 
identify the specific standard that was violated and provide at least 
some examples supporting the violation. As a practical matter, however, 
the adequacy of notice received by the institution depends upon the 
quality of the evaluation team’s report. While some reports delineate 
the specific standard that was violated and describe the evidence that 
supports the violation, others contain only vague and conclusory alle- 
gations without specific citations to the standards or evidence. 

The adequacy of the notice given by the regional accrediting agencies 
to the affected institutions raises several additional issues. Should a 
college or university have the right to review all documents maintained 
by the accrediting agency pertaining to the college’s or university’s 
accreditation, especially the documents that were provided to the eval- 
uation team? Should a college or university have the right to hear all 
oral communications between members of the evaluation team and the 
accrediting agency concerning the institution? Should the institution 
be promptly provided copies of all written communications? 

The regional accrediting agencies have vastly different procedural 
safeguards regarding disclosure of communications received by the 
accrediting agency or the evaluation team. For example, North Central 
and Northwest have liberal guidelines permitting a designated repre- 
sentative of the college or university to review most, if not all, records 
in the agency’s possession pertaining to the institution’s accreditation. 
In contrast, Middle States, Southern, and Western have more restrictive 
policies regarding an institution’s access to agency records. 

Should a college or university have the right to be advised of the 
evaluation team’s recommendation? Many institutions complain that it 
is difficult to ascertain the team’s confidential recommendation from 
the report and that it is difficult to comment on the report without 
knowing the recommendation. Only North Central allows an institution 
to receive a copy or be advised of the evaluation team’s recommenda- 
tion. Western and other agencies contend that the valued rule of 
confidentiality protects the evaluation team’s recommendation.”?’ The 
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authors question whether an institution can truly receive due process 
without knowing the content of the evaluation team’s recommendation. 


4. Opportunity to be Heard 


A fundamental requisite of due process is the opportunity to be heard 
at a meaningful time and in a meaningful manner.??? This right, how- 
ever, is meaningless without meaningful notice; the two rights are 
reciprocal components of due process. In the accreditation context, the 
opportunity to be heard has been uniformly imposed.??* However, this 
requirement has been held to be satisfied by the opportunity for even 
a brief appearance before the accrediting agency.?* In the context of 
proceedings to terminate an institution’s eligibility to participate in 
federal financial aid programs, at least one court has held that due 
process is satisfied by the opportunity to present written materials 
alone.?25 

In general, all six regional accrediting agencies provide an opportu- 
nity for a college or university to respond to adverse information before 
the agency takes negative action against the institution. Such oppor- 
tunities typically include the opportunity to point out errors of fact in 
the evaluation team’s report, and the opportunity to present oral testi- 
mony to the evaluation team and to the agency.” 

However, there are circumstances in which an institution’s right to 
a meaningful opportunity to be heard has been abridged. For example, 
the opportunity to be heard may not be meaningful if the evaluation 
team or accrediting agency has received negative information to which 
the college or university is not privy.??” Similarly, an institution’s right 
to respond is of questionable value if the institution does not know 
whether the evaluation team has recommended reaffirmation or denial 
of accreditation.??* 

Finally, the implementing regulations under the HEA would allow 
accrediting agencies, in their sole discretion, to limit the appeals 
process to written appeals.?2 With respect to SPREs, both the HEA and 
the implementing regulations require that an institution be afforded the 
opportunity to be heard, but the parameters of that opportunity have 
not been defined. 
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5. Sufficiently Definite Accreditation Standards 


To satisfy due process, accrediting agencies are required to provide 
evaluative standards or criteria that are sufficiently definite to inform 
the school as to what is expected to obtain or retain its accreditation.?° 
As a practical matter, courts have refused to scrutinize the adequacy 
of accreditation standards, finding that the standards are intended to 


guide education professionals. In Parsons, for example, the court con- 
cluded: 


The standards of accreditation are not guides for the layman but 
for professionals in the field of education. Definiteness may prove, 
in another view, to be arbitrariness. The Association was entitled 
to make a conscious choice in favor of flexible standards to 
accommodate variation in purpose and character among its con- 
stituent institutions, and to avoid forcing all into a rigid and 
uniform mold.?31 


Because the accreditation standards are largely modeled upon the 
traditional liberal arts college, there are legitimate questions as to 
whether the standards are sufficiently definite when applied to spe- 
cialized institutions (e.g., religious institutions and those offering pro- 
grams exclusively in art, music, or engineering) or innovative institutions, 
especially those that employ a non-traditional method of delivering the 
educational courses. The authors question the appropriateness of the 
wholesale refusal of courts to test the adequacy of accreditation stan- 
dards when their application in such circumstances may raise questions 
of due process proportions. 

With respect to SPREs, the newly-adopted regulations set forth sev- 
enteen standards for review, which individual SPREs are to define in 
consultation with colleges and universities.2*? Accrediting agencies, on 
the other hand, are required to have standards with respect to twelve 
categories.”** There is substantial overlap among the categories, along 
with the possibility of duplication and inconsistent requirements by 
accrediting agencies and SPREs. There is no way of knowing at this 
time whether the SPRE standards, in particular, will be sufficiently 
definite for due process purposes. 


6. Representation by Counsel 


The courts have vacillated on whether the right to appear through 
retained counsel is an essential element of due process.?** The courts 
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have held that parties to an administrative proceeding are entitled to 
be represented by counsel retained by them when the proceeding is of 
such a nature that the parties’ interests might be prejudiced if they are 
denied that right.7** In holding that welfare recipients are entitled to 
appear through counsel before welfare benefits can be terminated, the 
Goldberg Court reasoned: 


‘“‘The right to be heard would be, in many cases, of little avail if 
it did not comprehend the right to be heard by counsel.’’ Powell 
v. Alabama, 287 U.S. 45, 68-69 (1932). We do not say that counsel 
must be provided at the pre-termination hearing, but only that the 
recipient must be allowed to retain an attorney if he so desires. 
Counsel can help delineate the issues, present the factual conten- 
tions in an orderly manner, conduct cross-examination, and gen- 
erally safeguard the interests of the recipient.?%¢ 


In contrast, other courts have found that due process is not violated 
when private hospitals do not permit a doctor to be represented by 
counsel at a peer-review hearing,?*” and in the accreditation context, 
one court has stated in dictum that due process does not require the 
assistance of counsel.?%* 

The regional accrediting agencies generally do not permit an insti- 
tution to be represented by counsel during the ‘‘peer-review’’ process, 
but in varying degrees permit the participation of counsel during 
appellate hearings. While Northwest and some other accrediting agen- 
cies permit counsel to fully participate in the appellate process, the 
majority of the regional accrediting agencies permit counsel to be 
present only as advisors, and restrict their ability to examine witnesses 
or speak on behalf of the college or university at the hearing.**° The 
new HEA regulations would require accrediting agencies to grant in- 
stitutions the right to representation by counsel during an appeal.?*° 


7. Right to Cross-Examine Witnesses 


In almost every context where important decisions turn on questions 
of fact, due process has been held to require an opportunity to confront 
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and cross-examine adverse witnesses.?*1 However, in the accreditation 
context, no court has held that a college or university has such a right. 
In Parsons, the Court denied the right of cross-examination, holding: 


Here, no trial-type hearing, with confrontation, cross-examination, 
and assistance of counsel, would have been suited to the resolution 
of the issues to be decided. The question was not principally a 
matter of historical fact, but rather of the application of a standard 
of quality in a field of recognized expertise.*? 


Similarly, in Marlboro, the Court stated: 


[E]ven if [the college] was able to point to issues in this particular 
case on which confrontation and examination of witnesses might 
have been helpful, which it has not, any possible benefit to the 
institution is far outweighed by the burden that formalized pro- 
ceedings would impose on the Commission.?*° 


Notwithstanding such decisions, some of the regional accrediting 
agencies provide the opportunity, under limited circumstances, for 
cross-examination by the institution as part of the appellate process.?* 
However, the effectiveness of such cross-examination, when afforded, 
is limited because the institution does not have the ability to compel 
either the attendance of adverse witnesses nor the receipt of all infor- 
mation on which the accreditation decision was based. 


8. Right to Appeal 


Both the federal regulations and the COPA guidelines require that 
accrediting agencies provide for the appeal of the denial or withdrawal 
of accreditation and other accreditation actions.?** However, at least 
one court has held that colleges and universities do not have a privately 
enforceable right to an appeal before a separate appeal body.?*6 

All regional accrediting agencies provide for an appeal to a hearing 
board comprised of members who did not participate in the accredita- 
tion decision.?*”7 However, the hearing boards are appointed by the 
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accrediting agency, and so their independence is open to some debate. 

Importantly, the HEA regulations do not provide the right to appeal 
a determination by a SPRE to deny an institution eligibility to partici- 
pate in federal financial aid programs. In addition, the HEA regulations 
provide that accrediting agencies may limit any appeal to a written 
appeal.?*8 

Both the HEA and the regulations require accrediting agencies to 
notify the DED, the appropriate SPRE, other appropriate accrediting 
agencies, and the public of decisions to grant accreditation, or of any 
final decisions to deny, withdraw, terminate, or suspend accredita- 
tion.?*? However, the regulations do not define the term ‘‘final.’’ Under 
the regulations, therefore, it is possible that decisions that have not yet 
been scrutinized under appeal will be required to be reported. 

The authors believe that accrediting agencies should be required to 
withhold the publication of any negative action until the appeal process 
has been exhausted. The regional accrediting agencies’ guidelines differ 
regarding the publication of adverse action before the appeal process 
is complete. Refraining from publishing the adverse action is important 
for a college or university because its right of appeal may be meaning- 
less if it loses substantial numbers of students and has its reputation 
irreparably injured before an erroneous decision can be reversed on 
appeal. The procedures of New England and North Central require that 
the agency not publish an adverse decision until the school has ex- 
hausted its appeal process. In contrast, the other regional accrediting 
agencies publish the negative action with a footnote that the action is 
‘‘subject to appeal.’’ 


C. Substantive Review 


In addition to imposing minimal procedural requirements, the courts, 
at least in principle, have held that the decision of the accrediting 
agency must be supported by substantial evidence, and that the decision 
may not be arbitrary or unreasonable.” In practice, however, the courts 
have refused to become entangled in the substantive issues, citing their 
deference to the expertise of the accrediting agencies. 

The reluctance of courts to substitute their judgment for that of 
academic professionals is well established. In Board of Curators of the 
University of Missouri v. Horowitz,?*' the Court afforded minimal due 
process rights to a medical student who had been dismissed for defi- 
ciencies in her clinical performance. The Court held that the student 
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was not entitled to a formal hearing, basing its decision on the differ- 
ence between an academic judgment and a disciplinary one. 


Academic evaluations of a student, in contrast to disciplinary 
determinations, bear little resemblance to the judicial and admin- 
istrative fact-finding proceedings to which we have traditionally 
attached a full hearing requirement .. . . The decision to dismiss 
respondent . . . rested on the academic judgment of school officials 
that she did not have the necessary clinical ability to perform 
adequately as a medical doctor and was making insufficient pro- 
gress toward that goal. Such a judgment is by its nature more 
subjective and evaluative than the typical factual questions pre- 
sented in the average disciplinary decision. Like the decision of 
an individual professor as to the proper grade for a student in his 
course, the determination whether to dismiss a student for aca- 
demic reasons requires an expert evaluation of cumulative infor- 
mation and is not readily adapted to the procedural tools of judicial 
or administrative decisionmaking.?*? 


The principle of judicial deference to professional academic judg- 
ments also has been applied in the accreditation context. In Parsons, 
the court refused to consider the substantive adequacy for withdrawal 
of accreditation, stating: 


In this field, the courts are traditionally even more hesitant to 
intervene. The public benefits of accreditation, dispensing infor- 
mation and exposing misrepresentation, would not be enhanced 
by judicial intrusion. Evaluation by the peers of the college, 
enabled by experience to make comparative judgments, will best 
serve the paramount interest in the highest practicable standards 
in higher education. The price for such benefits is inevitably some 
injury to those who do not meet the measure, and some risk of 
conservatism produced by appraisals against a standard of what 
has already proven valuable in education.?™ 


While not articulated in Marjorie Webster, the policy behind judi- 
cial deference is no doubt aimed at protecting academic freedom. 
Indeed, in a footnote to Transport Careers, Inc. v. National Home Study 
Council,?5* the court stated that ‘‘American traditions of academic 
freedom militate against imposing constitutional obligations upon pri- 
vate accrediting bodies. To do so would undermine the independence 
of those bodies from governmental control.’’255 
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It may be that the ‘‘flexibility’’ of due process masks the court’s 
willingness to engage in substantive review under certain circum- 
stances. In Marjorie Webster, the court stated that ‘‘the extent to which 
judicial deference is due to the professional judgment of the association 
will vary both with the subject matter at issue and with the degree of 
harm resulting from the association’s action.’’°* Thus, some tension 
exists between the doctrine of academic deference and the doctrine 
(articulated, for example, in Falcone and Pinsker) that the reason itself 
for exclusion or expulsion may not be arbitrary or irrational.?*” This 
latter doctrine clearly implies that substantive review may be required 
in certain instances, particularly where matters of public policy are at 
stake. 

In the accreditation context, one can imagine at least one application 
of this second doctrine. The standards for accreditation set forth by the 
regional accrediting agencies are based on the model of the liberal arts 
college. There is little doubt that this inhibits innovation in the delivery 
of educational services among accredited institutions. For example, 
accrediting agencies typically require certain minimum resources, in- 
cluding library holdings. In some geographical areas, such as downtown 
San Francisco, this results in a great duplication of resources in a very 
small geographical area. Where resources are already available to a 
student body, and where computer technology may provide additional 
access to resources, an innovative school might well wish to challenge 
the rationality of a resource requirement. 

Although the wisdom of judicial restraint is self-evident, the authors 
foresee circumstances in which a court’s consideration of an accrediting 
agency’s substantive decision would not only be prudent, but also 
essential to ensuring due process for the college or university. As 
discussed above, the standards of accreditation modeled after the tra- 
ditional liberal arts college are often difficult to apply to specialized or 
non-traditional institutions. At a minimum, courts should ensure that 
the standards allegedly violated bear some reasonable relationship to a 
legitimate, educational purpose, and that the decision not to accredit 
is not the product of wholly subjective judgments nor motivated by 
prejudice of the evaluation team or accrediting agency against the 
institution because of its non-traditional curriculum or delivery system. 


CONCLUSION 


Ideally, the process of accreditation is a non-adversarial, collegial 
process that provides the opportunity for a college or university to 
candidly assess its strengths and weaknesses and to renew its commit- 
ment to achieving its institutional purpose. Since accreditation is vital, 
even to the point of determining the life or death of the institution, 
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every college or university must ensure that it adequately preserves its 
rights and remedies in the event of an adverse action by the accrediting 
agency either in the denial or withdrawal of accreditation. Moreover, 
accreditation plays an important role, and promises to play an increas- 
ingly more important one, in ensuring the quality of higher education, 
while at the same time promoting innovation that is essential to the 
future competitiveness of this country. On the practical level, accredi- 
tation is essential to an institution’s participation in federal financial 
aid programs. 

The authors’ review of the cases compels the conclusion that the 
courts have labored greatly to avoid the inescapable conclusion that 
accrediting agencies are quasi-governmental bodies and should be sub- 
ject to the constraints of constitutional due process. The HEA and its 
implementing regulations will make it more difficult for the courts to 
avoid this obvious conclusion. SPREs, while not accrediting agencies 
in the strictest sense, act at least in part as government-mandated 
accrediting bodies. Accrediting bodies themselves are increasingly sub- 
ject to direct supervision by the DED. Thus, it will be harder to claim 
that accreditation is truly autonomous. 

The authors believe that the courts’ reluctance to acknowledge ac- 
crediting agencies as quasi-governmental bodies has contributed to the 
current lack of clarity in this area. This reluctance may be motivated 
both by a fear of saddling such agencies with unwieldy procedures and 
by traditional deference to academic judgments. These are appropriate 
concerns. However, the struggle to avoid constitutional due process 
was and is unnecessary given the flexibility of due process procedures 
under either the Constitution or the common law. Administrative law 
has developed procedures that are sufficiently non-technical for this 
context so as not to burden accrediting agencies with inappropriate 
procedures. In addition, instances where accreditation is either denied 
or withdrawn are relatively rare. 

Because of the enormous power entrusted to accrediting agencies, 
the authors believe that greater procedural and substantive guarantees 
should be afforded when accreditation is denied or withdrawn. Simi- 
larly, because of the power of SPREs to deny institutions eligibility to 
participate in federal financial aid programs, the authors also believe 
that greater procedural protections should be afforded than those cur- 
rently set forth in the regulations. Specifically, the right to be fully 
informed of the nature of the charges and the evidence supporting the 
charges, the right to confront and cross-examine witnesses, the right to 
a hearing with appropriate formalities, and the right to effective assis- 
tance of counsel should be unequivocally and uniformly guaranteed. 

Similarly, under appropriate circumstances, the courts have a legiti- 
mate role in reviewing the adequacy of the agencies’ standards, their 
relationship to a legitimate educational objective, and the sufficiency 
of the evidence supporting accreditation decisions. This limited review 
should be tempered by the traditional deference granted to academic 
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judgments, while recognizing that there are genuine instances in which 
accrediting agencies have taken action or imposed requirements that, 
on their face, bear no reasonable relationship to the quality of the 
education being provided by the institution. Granting limited judicial 
review of the substantive decision poses minimal danger to American 
traditions of academic freedom and does not imply governmental con- 
trol over academic institutions. Rather, it guarantees that academic 
institutions will benefit from even-handed decisions and will not have 
accreditation withdrawn or denied based on procedurally or substan- 
tively inadequate reasons. 
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INTRODUCTION 


Educational institutions recently have become the targets of investi- 
gations by the United States government for practices relating to gov- 
ernment contracts and grants.’ These investigations have focused on 
cost accounting practices and have concluded that educational insti- 
tutions have been charging ‘‘millions of dollars [of] unallowable, ques- 
tionable, or improperly allocated indirect costs’’ to government contracts.” 
As a result of these inquiries and conclusions, the federal government, 
and more specifically the Office of Management and Budget (OMB), 
has concluded that more stringent accounting requirements must be 


imposed on educational! institutions. Thus, the OMB has recently 
amended OMB Circular A-21° to define in greater detail what costs the 
government will not pay under contracts and grants. 





* Mr. Lemmer is a partner in the Denver, Colorado, office of McKenna & Cuneo 
where he practices all aspects of federal government procurement law. He received his 
J.D. from the University of Richmond in 1977. Mr. Lemmer is a Certified Public 
Accountant. He is also a frequent lecturer on the subject of government contract cost 
accounting. 

** Mr. Pompeo is an associate in the Washington, D.C., office of McKenna & Cuneo, 
where he practices all aspects of federal government procurement law. He received his 
J.D. from the Catholic University of America in 1988, and his LL.M. in Government 
Procurement Law from the George Washington University in 1991. 

1. See, e.g., Bill Workman, Stanford Reforms Accounting Methods, S.F. CHRON., 
July 23, 1991, at A15; William T. Keevan et al., The Indirect Cost Controversy at 
Institutions of Higher Education, Gov’t. Cont. Costs, PricING & Acc’T. REP. 3 (Aug. 
1991). 

2. General Accounting Office, Federal Research: System for Reimbursing Universi- 
ties’ Indirect Costs Should Be Reevaluated 3 (1992); see also General Accounting Office, 
Federally Sponsored Research: Indirect Costs Charged by Selected Universities (1992). 

3. OMB Circular A-21, Cost Principles for Educational Institutions, is the primary 
regulation governing the reimbursement of costs charged to government contracts, grants 
and other agreements with educational institutions. OMB Circular A-21 includes both 
general cost principles and regulates reimbursement of specific types of costs. It also 
provides guidance in evaluating costs in negotiating fixed-price contracts, as well as 
termination settlements. 48 C.F.R. § 31.104(b) (1993). OMB Circular A-21 addresses cost 
accounting only to a limited extent. 
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In addition, the OMB, through the Cost Accounting Standards (CAS) 
Board, has proposed imposing certain cost accounting practices on 
educational institutions that perform contracts with the federal govern- 
ment.* CAS for educational institutions likely will become final by the 
Summer or Fall of 1994. Shortly thereafter, OMB intends to incorporate 
final CAS and implementing regulations into OMB Circular A-21, 
thereby applying CAS to grants and other agreements with the federal 
government.’ With the imposition of CAS will come a variety of 
obligations and potential liabilities, all of which likely will be foreign 
to educational institutions.* The obligations will consist of various 
compliance and disclosure requirements. The potential liabilities will 
include downward price adjustments on all types of government con- 
tracts, including firm-fixed-price (FFP) contracts and other agreements 
with the government. In addition, educational institutions may be 
exposed to allegations of fraud due to false disclosures or noncompliant 
cost accounting practices. Accordingly, attorneys for educational insti- 
tutions must become familiar with the proposed CAS for educational 
institutions to assure compliance with the CAS. 





4. On October 8, 1991, the CAS Board published a notice in the Federal Register 
requesting comments for a proposed set of CAS for educational institutions. 56 Fed. Reg. 
50,737 (1991). Thereafter, in June 1992, the CAS Board issued an Advance Notice of 
Proposed Rule-Making. 57 Fed. Reg. 23,189 (1992). After considering public comments, 
the CAS Board issued a Notice of Proposed Rulemaking with a set of four CAS. Cost 
Accounting Standards Board, Application of Cost Accounting Standards Board Regula- 
tions to Educational Institutions, Notice of Proposed Rulemaking, 57 Fed. Reg. 60,503 
(1992) [hereinafter NPRM]. The four CAS applicable to educational institutions would 
address: (1) consistency in estimating, accumulating and reporting costs by educational 
institutions; (2) consistency in allocating costs incurred for the same purpose; (3) ac- 
counting for unallowable costs; and (4) imposing a defined cost accounting period. Id. 
Actually, the proposal re-imposes CAS on educational institutions. Previously, CAS 
applied to educational institutions between 1972 and 1978. See 43 Fed. Reg. 24,819 
(1978) (exempting most educational institutions from the CAS). 

The CAS Board intends to stagger the implementation of CAS for educational institu- 
tions. The 20 largest educational institution government contractors must comply within 
6 months of the Final Rule, the next 30 largest institutions must comply within 12 
months, and the remaining 49 of the 99 largest must comply within 18 months. Exhibit 
A to OMB Circular A-21 identifies these 99 educational institutions. 

For purposes of CAS, an educational institution is defined as ‘‘a public or nonprofit 
institution of higher education, e.g., an accredited college or university, as defined in 
Section 1201(a) of Public Law 89-329, November 8, 1965, Higher Education Act of 1965 
(20 U.S.C. § 1141{a)).’’ NPRM, supra note 4, at 31-32. 

Nineteen CAS already apply to certain government contracts with commercial organi- 
zations. CAS have applied to defense contracts for 20 years. See 48 C.F.R. §§ 9900-9904 
(1993) (current CAS and regulations). 

5. 58 Fed. Reg. 39,996, 39,997 (1993). 

6. Educational institutions have been exempt from CAS for more than 15 years. See 
43 Fed. Reg. 24,819 (1978) (exempting educational institutions from CAS). Thus, many 
educational institutions with current government contracts and grants may be unfamiliar 
with CAS. Similarly, those educational institutions that had CAS-covered contracts many 


years ago may no longer have personnel who are familiar with the administration of, 
and compliance with, CAS. 
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This Article analyzes CAS as they will apply to educational institu- 
tions.’ Part I discusses the history of CAS and the CAS Board. Part II 
discusses the CAS Board regulations as they will affect educational 
institutions. Part II] examines the proposed CAS for educational insti- 
tutions. Part IV discusses CAS administration issues. Part V contains 
recommendations for attorneys associated with educational institutions, 
who will face the numerous issues sure to arise under the new CAS 
for educational institutions. 


I. History OF THE CAS 


In 1970, Congress amended the Defense Production Act of 1950* to 
establish the CAS Board. The CAS Board was an agent of Congress, 
independent of the Executive, with authority to ‘‘promulgate cost- 
accounting standards designed to achieve uniformity and consistency 
in the cost-accounting principles followed by defense contractors and 
subcontractors under Federal contracts.’’® In particular, CAS were de- 
veloped to address estimating, accumulating, and reporting costs under 
government contracts.*° Thus, Congress charged the CAS Board with 
defining the accounting for (i.e., the allocability of) costs under gov- 
ernment contracts, rather than defining what costs the government will 
pay (i.e., cost allowability).‘1 Congress also enabled the CAS Board to 
promulgate regulations to implement the CAS.” The original CAS Board 
disbanded in 1980 when Congress denied further funding. 

In 1988, Congress established a new CAS Board within the Office of 
Federal Procurement Policy.’* Like its predecessor, the current CAS 
Board has authority to establish CAS and implementing regulations." 
Similarly, the current CAS Board has authority to address only issues 
of cost allocability, not cost allowability.‘* With the revival of the CAS 
Board, however, came application of CAS, and the implementing re- 





7. The basis for this Article is the NPRM, which is the most current proposal of 
CAS for educational institutions as of press time. See supra note 4. The government 
contracts community does not anticipate significant differences between the Final Rule 
and the NPRM. Thus, the article is written as if the proposed CAS and implementing 
regulations are effective currently. 

8. 50 U.S.C. app. §§ 2061-2170 (1982), repealed in relevant part by Pub. L. No. 
100-679, 102 Stat. 4055 (1988). 

9. 50 U.S.C. app. § 2168(g) (1982); see also id. § 2168(a). 

10. Id. § 2168(g). 

11. OMB Circular A-21 governs the allowability of costs under contracts and grants 
between the government and educational institutions. See supra note 3. 

12. 50 U.S.C. app. § 2168(h) (1982). 

13. Office of Federal Procurement Policy Act Amendments of 1988, Pub. L. No. 100- 
679, § 5(a), 102 Stat. 4055 (codified at 41 U.S.C. § 401-424 (1988)). The new CAS Board 
is part of the Executive rather than the Legislative branch of the government. 

14. Id. 


15. Id.; see also CAS Board, Statement of Objectives, Policies and Concepts, 57 Fed. 
Reg. 31,036 (1992). 
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gulations, to both defense and civilian contractors.'* Thus, for most 
negotiated contracts awarded by the federal government, CAS, together 
with the implementing regulations, provide for specific contract clauses 
requiring compliance with the CAS, disclosure of cost accounting 
practices, and provisions for contract price adjustments.’” Similar pro- 
visions will apply to educational institutions upon issuance of the Final 
Rule of CAS for educational institutions. 


II. CAS REQUIREMENTS 


A. Compliance 


Current CAS Board regulations set forth the requirements for com- 
pliance with CAS.’ Educational institutions will be subject to the 
existing regulations regarding CAS compliance.’® In general, two im- 
portant threshold issues affect CAS compliance. The first issue is 
whether the CAS will apply to a particular contract. The second issue 
is whether a CAS-covered contract will be eligible for a ‘‘modified’’ 
form of the CAS. 


1. Applicability of the CAS 


As a fundamental rule, all government contracts, both prime and 
subcontracts,”° are subject to the CAS—i.e., are CAS-covered—unless 
specifically exempt. Currently, there is an exemption for ‘‘[c]ontracts 
and subcontracts with educational institutions other than those to be 
performed by Federally Funded Research and Development Centers 
(FFRDC’s) operated by such institutions.’’?‘ Under the proposed amend- 
ments, this exemption would be removed, thus making CAS applicable 
to educational institutions.” 





16. 41 U.S.C. § 422 (1988). 

17. 48 C.F.R. §§ 9903.101-307 (1993) (§§ 9903.201-1 to -4 and .301 as amended at 
58 Fed. Reg. 58,801-02, 61,844 and 65,556 (1993)) (contract coverage); see also NPRM, 
supra note 4, at 30-42 (proposing amendments to contract coverage regulations as they 
would apply to educational institutions). 

18. 48 C.F.R. §§ 9903.101-307 (1993). 

19. NPRM, supra note 4, at 31-34. 

20. The CAS apply to both government prime and subcontracts. 48 C.F.R. § 9900.000 
(1993). Accordingly, any use of the term ‘‘contract’’ in this article means both prime 
and subcontracts. In addition, because CAS apply equally to prime and subcontracts, 
educational institutions must also be concerned about enforcement of CAS against 
subcontractors. In fact, an educational institution will be liable for a violation of CAS 
under a subcontract subject to CAS. See id. § 52.230-2 (clause 5); 37 Fed. Reg. 4139 
(1977)(preamble to original CAS implementing regulations in which the CAS Board 
advised that prime contractors would remain liable for increased costs due to subcon- 
tractor noncompliance with the CAS). 

21. 48 C.F.R. § 9903.201-1(b)(10) (1993). 

22. NPRM, supra note 4, at 31. 
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Nevertheless, at least one of the remaining exemptions will be sig- 
nificant to a contract awarded to an educational institution.2* CAS do 
not apply to ‘‘[njegotiated contracts and subcontracts not in excess of 
$500,000.’’** A negotiated procurement involves the government issuing 
a Request for Proposals, educational institutions submitting initial pro- 
posals, the government and the institution negotiating the terms of the 
proposed contract,?> and the government awarding the contract to the 
‘‘source whose best and final offer is most advantageous to the Gov- 
ernment, considering price and other factors included in the solicitation 

..’’26 Thus, if an educational institution receives a government 
contract through these negotiation procedures, but the contract does 
not exceed $500,000, the contract will not be subject to CAS. 

The original CAS Board advised that for the purpose of determining 
the dollar threshold of the exemption, negotiated contract changes and 
amendments to non CAS-covered contracts should also be exempt from 
CAS, even if the modifications exceed the threshold dollar limit.?’ 
Recently, however, the CAS Board revisited the question of the scope 
of the dollar threshold. The CAS Board addressed the inclusion of 
contract options when it clarified its definition of ‘‘net awards’’ for the 
purpose of determining the relevant dollar thresholds.”* Under the new 
definition, the total value of a CAS-covered contract includes both the 
original contract award and ‘‘the potential value of contract options.’’”° 





23. The CAS Board regulations presently contain 12 exemptions from CAS. Although 
not directly applicable to contracts with educational institutions, the current exemption 
from CAS for small businesses is relevant because it would apply to small businesses 
that subcontract with an educational institution. See 48 C.F.R. § 9903.201-1(b)(3) (1993). 
See also Salisbury & Dietz, Inc., IBCA No. 2090, 87-3 B.C.A. (CCH) 4 20,107 (1987) 
(holding that CAS do not apply to a small business even though CAS clauses were 
included in an appendix to the contract). The CAS regulations define a small business 
as ‘‘any concern, firm, person, corporation, partnership, cooperative, or other business 
enterprise’ determined to be a small business under the size regulations of the Small 
Business Administration. 48 C.F.R. § 9903.301 (1993). 

24. Id. § 9903.201-1(b)(2). Originally, the exemption applied to contracts not in excess 
of $100,000. 50 U.S.C. app. § 2168(g), repealed Pub. L. No. 100-679, § 5b, 102 Stat. 
4055, 4063 (1988) (requiring an increase in the threshold to $500,000). 

25. 48 C.F.R. § 15.102 (1993). 

26. Id. § 15.611(d); see generally id. §§ 15.000-.1005 (as amended by 59 Fed. Reg. 
545, 11,374-75 and 11,387 (1994)) (contracting by negotiation). Negotiated procurements 
differ from those awarded by sealed bid. Sealed bid contracts are exempt from the CAS, 
48 C.F.R. § 9903.201-1(b)(1) (1993). It is unlikely, however, that an educational institution 
would receive an award by sealed bid. 

27. 37 Fed. Reg. 4139 (1972) (Preamble Comment 6). 

28. 58 Fed. Reg. 58,798, 58,800, 58,802 (1993). 

29. 58 Fed. Reg. 58,802. This follows Department of Defense (DOD) guidance for 
determining whether a contract exceeds $500,000 for the purpose of the CAS exemption. 
Department of Defense Working Group Item 76-2 (Feb. 24, 1976), reprinted in Cost 
ACCOUNTING STANDARDS GuipE (CCH) 4 5990.02 (1993). The Working Group Items only 
serve as guidance and are not binding. Teledyne Continental Motors, ASBCA No. 22571, 
85-3 B.C.A. (CCH) 4 18,472, at 92,785 (1985). According to the DOD, if the initial 
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Thus, if a contract base year amount is below the threshold, but the 
cumulation with its option years’ amounts exceeds the threshold, the 
contract will be CAS-covered, unless some other exemption applies. 

However, even if no exemption applies, a contractor may obtain a 
waiver from CAS for a particular contract.*° A request for waiver must 
contain specific supporting information. Note, though, that the CAS 
Board issues waivers very sparingly. 

The application of CAS to a contract awarded to an educational 
institution is very significant.*1 When no exemption applies to a con- 
tract, the educational institution must ensure compliance with the CAS 
applicable to educational institutions to avoid a downward price ad- 
justment.*? 


2. CAS Coverage 


If none of the CAS exemptions apply to a contract, the educational 
institution should next consider the type of CAS ‘‘coverage’’ that 
applies to the contract. In turn, the type of CAS coverage that applies 
defines the scope of the CAS requirements applicable to a particular 
contract. 

‘Full’? CAS coverage means that the business unit** responsible for 
a contract must insure that it complies with all of the CAS for educa- 
tional institutions when performing that contract. Importantly, those 
CAS include the CAS ‘‘that are in effect on the date of the contract 
award and ... any CAS that become applicable because of later award 
of a CAS-covered contract.’’** Currently, this means that a business unit 
performing a contract subject to full CAS coverage must comply with 





requirement of a negotiated option contract does not exceed $500,000, but the options 
accumulated with the initial requirement would exceed the threshold, then the contract 
should be CAS-covered. The DOD added, however, that if CAS were not applicable to a 
contract, CAS would be inapplicable to any modification to that contract, despite the 
dollar amount. Working Group Item 76-2, supra. 

30. 48 C.F.R. § 9903.201-5 (1993). 

31. CAS applies to contracts, not contractors. Therefore, one must determine CAS 
applicability based upon the circumstances surrounding the specific contract in question. 

32. For a discussion of price adjustments, see infra notes 63-67 and accompanying 
text. 

33. For purposes of the CAS for educational institutions, a ‘‘business unit’’ is defined 
as ‘‘any segment of an educational institution, or an entire educational institution which 
is not divided into segments.’’ NPRM, supra note 4, at 32. In turn, a ‘‘segment’’ is 
defined as ‘‘one of two or more divisions, campus locations, or other subdivisions of an 
educational institution that operate as independent organizational entities under the 
auspices of the parent educational institution and report directly to an intermediary 
group office or the governing central system office of the parent educational institution.”’ 
Id. A school of medicine, for example, might constitute a ‘‘segment’’ under the regula- 
tions. As a segment, the school of medicine would also constitute a ‘‘business unit’’ for 
purposes of CAS if not further subdivided. 

34. Id. at 33 (emphasis added). The CAS Board is not restricted to the four CAS 
proposed for educational institutions; it may promulgate additional CAS as it deems 
necessary. Id. at 18. 
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all four of the CAS for educational institutions.*5 Such a business unit 
also would be subject to any additional CAS applicable to any future 
contract. 


Full coverage applies to an educational institution’s contracts when 
the business unit: 


(A) [rJeceive[s] a single CAS-covered contract award of $25 mil- 
lion or more; 

(B) [rleceive[s} $25 million or more in CAS-covered contract 
awards during its preceding cost accounting period; or 

(C) [r]Jeceive[s] a single CAS-covered award of $500,000 or more 
and the institution is listed [as one of the ‘‘top 100’’ educa- 
tional institution government contractors] in Exhibit A of 
Office of Management and Budget Circular A-21, Cost Prin- 
ciples for Educational Institutions.** 


Thus, any CAS-covered contract awarded to one of the ‘‘top 100’’ 
educational institution government contractors will be subject to full 
coverage. Furthermore, when a business unit receives a single, CAS- 
covered contract of $25 million or more, that contract will be subject 
to full coverage, and any subsequent CAS-covered contract awarded to 
that business unit in the same and subsequent accounting periods will 


be subject to full coverage.*” 

The alternative to ‘‘full’’ coverage is ‘‘modified’’ coverage. Modified 
coverage applies to a contract when none of the conditions described 
above for full coverage apply. Currently, modified coverage requires 
compliance with only three of the CAS for educational institutions, 
eliminating the requirement that the educational institution’s contracts 
comply with the proper CAS accounting period. 

The type of coverage, full or modified, remains applicable for the 
life of the contract. Moreover, once a business unit receives a contract 
subject to full coverage, all subsequent CAS-covered contracts awarded 
in that cost accounting period will be subject to full coverage, regardless 
of whether the individual contracts ordinarily would be subject to 
modified coverage. 





35. See supra note 4 (identifying the four CAS proposed for educational institutions); 
see also infra notes 71-109 and accompanying text (discussing the four CAS proposed 
for educational institutions). 

36. NPRM, supra note 4, at 33 (emphasis added). Exhibit A to OMB Circular A-21 
identifies the 99 largest educational institution government contractors. These institutions 
are referred to as the ‘‘top 100.” 

37. Id. at 33-34. This is not to say that a particular business unit could not be subject 
to concurrent full CAS coverage on certain contracts and modified coverage on other 
contracts. 48 C.F.R. § 9903.304 (1993). See also Everett P. Harry, CAS Coverage & 
Disclosure Statement Filing Requirements, 89-11 Gov’T Cont. Costs, PRICING & AccT. REP. 
3, 8 (Nov. 1989). 

38. NPRM, supra note 4 at 33. 
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B. Disclosure 


In addition to complying with CAS applicable to a contract, a business 
unit also would have to submit a Disclosure Statement of its cost 
accounting practices in any one of three circumstances.* First, the 
business unit receiving the award of a CAS-covered contract or sub- 
contract of $25 million or more would have to submit a Disclosure 
Statement before contract award.*° Second, a business unit of a ‘‘top 
100’’ educational institution that is awarded a CAS-covered contract 
must submit a Disclosure Statement before contract award.*: Finally, 
an educational institution that, together with its business units, receives 
CAS-covered contracts with a net total exceeding $25 million in its 
most recent cost accounting period must ‘‘submit a Disclosure Statement 
before award of its first CAS-covered contract in the immediately 
following cost accounting period.’’*? The submission of a Disclosure 
Statement will be a condition of contract award.** Thus, a government 
contracting officer cannot award a contract to an educational institution 
if the educational institution or business unit fails to submit the required 
Disclosure Statement. 

The CAS Board has designed a Disclosure Statement specifically for 
educational institutions.** Like the Disclosure Statement currently ap- 
plicable to commercial contractors, the Disclosure Statement for edu- 
cational institutions is a lengthy document, requiring detailed information 


about the particular institution’s cost accounting practices.** An edu- 
cational institution need complete the Disclosure Statement only once. 
If the institution subsequently changes its disclosed practices, however, 
the institution must revise and update any sections of the statement 
affected by the change.*® 





39. Id. at 34. A contractor is required to submit a Disclosure Statement to the cognizant 
Administrative Contracting Officer (ACO) with a copy to the cognizant auditor. 48 C.F.R. 
§ 9903.202-5 (1993). 

40. NPRM, supra note 4, at 34. 

41. Id. at 34-35. 

42. Id. at 35. The institution will have a grace period of 90 days for filing if the first 
CAS-covered contract received is within the first 90 days of the cost accounting period. 
Id. 

43. 48 C.F.R. § 9903.201-3 (1993) (solicitation provision, Section I(b)). 

44. NPRM, supra note 4, at app. (Form CASB DS-2). Prior to 1978, when educational 
institutions became exempt from CAS, a separate Disclosure Statement applied to edu- 
cational institutions to accommodate the unique terminology used in OMB Circular A- 
21. 38 Fed. Reg. 26,072 (1973). 

45. Commercial contractors have complained for many years about the detail required 
in the Disclosure Statement. Educational institutions echoed this complaint when the 
disclosure requirement initially was imposed in 1972. See, e.g., NPRM, supra note 4, at 
11-12; 37 Fed. Reg. 4139, 4142 (1972) (preamble to regulation promulgation); 38 Fed. 
Reg. 13,385-86 (1973) (educational institutions requested separate Disclosure Statement); 
42 Fed. Reg. 45,625-26 (1977) (complaints that preparation of Disclosure Statement is 
burdensome). Educational institutions commenting on the current proposal have also 
expressed concern that the Disclosure Statement will be burdensome and duplicative of 
existing audit reviews. 57 Fed. Reg. 23,189, 23,191 (1992). 

46. NPRM, supra note 4, at 10. For this reason, the CAS Board does not believe that 
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The Disclosure Statement consists of seven parts, with thirty-eight 
pages of questions regarding the cost accounting practices of the edu- 
cational institution.*”7 While the educational institution must provide 
basic answers to the questions, a number of the questions require 
supplementary comments on ‘‘continuation sheets.’’ Given the diverse 
subjects covered in the Disclosure Statement, it is unlikely that any 
one person associated with the educational institution would have 
sufficient knowledge to complete the entire form. Therefore, accurate 
completion of the Disclosure Statement necessitates a significant com- 
mitment of both money and personnel by the educational institution. 

Furthermore, the CAS regulations do not define the degree of detail 
necessary for responding to each question on the Disclosure Statement. 
This leaves the determination of an educational institution’s compliance 
completely within the discretion of government officials. The Federal 
Acquisition Regulations (FAR) give only nebulous guidance, merely 
requiring that a Disclosure Statement be current, accurate, and com- 
plete.** A ‘‘current’’ Disclosure Statement is one that ‘‘describes the 
cost accounting practices which the contractor intends to follow for 
estimating, accumulating and reporting costs.’’*® An ‘‘accurate’’ Disclo- 
sure Statement ‘‘correctly, clearly, and distinctly describes the actual 
method of accounting used by or intended for use by the prime con- 
tractor or subcontractor on contracts subject to [CAS].’’° Finally, a 
‘“‘complete’’ Disclosure Statement ‘‘include[s] all significant cost ac- 
counting practices the contractor intends to use and . . . give[s] enough 
information for the government to fully understand the accounting 





completion of the Disclosure Statement will be unduly burdensome. NPRM, supra note 
4, at 13. Nevertheless, experienced government contractors presently subject to CAS 
believe that completion and maintenance of Disclosure Statements are time-consuming 
and expensive. 

47. Id. at app. (Form CASB DS-2). The first part of the Disclosure Statement requests 
general information about the institution’s cost accounting system, such as the description 
of the system and the fiscal year. The second part contains questions about the classifi- 
cation of direct costs. The third part addresses indirect costs. The fourth part explores 
the treatment of depreciation and use allowances. The fifth part requests explanation of 
the method for charging other costs and credits. The sixth, and most lengthy, part 
addresses deferred compensation and insurance costs. (Cost accounting for pensions and 
deferred compensation is an area of great concern for the CAS Board. The government 
contract community anticipates that cost accounting for pensions will give rise to an 
increasing number of disputes with the government. For a discussion of this and other 
matters involving pensions, see Thomas A. Lemmer et al., Pension & Postretirement 
Benefit Costs: Recent Developments, BRIEFING PAPERS (May 1992). While no CAS regarding 
pensions currently is applicable to educational institutions, it is quite possible that such 
CAS may be imposed. See infra note 70.) The final part of the Disclosure Statement 
includes general questions for completion by the central system office of an educational 
institution. NPRM, supra note 4, at app. (Form CASB DS-2). 

48. 48 C.F.R. § 30.202-7(a) (1993). 

49. DEPARTMENT OF DEFENSE, DCAA DEFENSE CONTRACT AuDIT AGENCY, DCAA CONTRACT 
Aupit MANUAL { 8-206a.(1) (Jan. 1994) [hereinafter DCAM]. 

50. Id. ¢ 8-206a.(2). 
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system being described.’’*' The FAR, however, do not provide firm 
boundaries for the detail required in the Disclosure Statement. 

Because neither the CAS nor the FAR provide explicit guidance 
regarding the level of detail required for a current, accurate, and 
complete Disclosure Statement, an educational institution may find 
itself in a predicament. For example, an educational institution may be 
noncompliant with the CAS regulations if it does not provide sufficient 
information. On the other hand, if the educational institution provides 
too much detail, its costs of completing the form will increase, and it 
may open a wide area for the government to attack its cost accounting 
methods. In addition, a Disclosure Statement containing significant 
information will require modification whenever any of the disclosed 
practices change. Thus, it seems that any approach taken by the edu- 
cational institution can leave the institution exposed to criticism by the 
government. 

Finally, attorneys for educational institutions should be aware that 
the Disclosure Statement incorporates a certification that the information 
provided is complete and accurate. The certification language warns 
that a false statement made within the Disclosure Statement may be 
grounds for criminal prosecution under the False Statements Act. 


C. Contract Price Adjustments 


The obligation to comply with CAS and to make proper disclosures 
would not have much significance if the government had no enforce- 
ment mechanism.®** Thus, the contract clause implementing the CAS 
provides for adjustments to contract prices (including those of FFP 
contracts) and cost recovery under incentive and cost reimbursement 
type contracts under certain circumstances. Those .contract price and 
cost adjustments represent the final requirement of the CAS. 

Contract price adjustments raise three issues. The first issue involves 
those events that trigger a price adjustment. The second issue involves 
the extent of the price adjustment. The third issue involves the effect 
of a price adjustment on open and closed contracts.** Each issue is 
assessed separately below. 


1. Triggering Events 


The CAS regulations and contract clause require a price adjustment 
in two circumstances: when there has been a change in cost accounting 





51. Id. ¢ 8-206a.(3). 

52. 18 U.S.C. § 1001 (1988 & Supp. IV 1992). 

53. See infra notes 110-121 and accompanying text (discussing contract clause pro- 
visions). 

54. An “‘open’’ contract is one where performance has not been completed and/or 
final payment made. A ‘‘closed’’ contract is one where performance has been completed 
and final payment made. 
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practice®> or when there has been a noncompliance with the CAS, if 
either results in a material cost impact. A ‘‘change’’ in cost accounting 
practice is any alteration in the method or technique for measuring, 
assigning, or allocating a cost. However, the adoption of a cost ac- 
counting practice the first time that a cost is incurred is not a change 
in practice.** Similarly, when a cost previously had been immaterial, a 
change in the cost accounting practice for that cost does not constitute 
a change in practice.5’? Moreover, whether there is a change in cost 
accounting practice depends on ‘‘an analysis of the circumstances of 
each individual situation based on the criteria’ in the regulations.** As 
a result, the definition of a change in cost accounting practice has been 
elusive®® and has been the subject of much litigation.© 

The other event that will trigger a price adjustment is noncompliance 
with the CAS. A contractor must comply with the requirements of each 
standard in effect as of the time of the contract award and applicable 
to its CAS-covered contracts.*' Compliance also extends to any CAS or 
CAS modification that becomes applicable to a contract or subcontract 
of the contractor. 


2. Calculating the Price Adjustment 


When a triggering event occurs, the educational institution must 
inform the government of the ‘‘cost impact’’ associated with the change 





55. A cost accounting practice is a method or technique, whether or not disclosed, 
‘“‘used for allocation of cost to cost objectives, assignment of cost to cost accounting 
periods, or measurement of cost.’’ The Disclosure Statement does not require disclosure 
of every cost accounting practice. Thus, it is possible to have a change in a cost accounting 
practice that was not originally disclosed. 48 C.F.R. § 9903.302-1 (1993). 

56. Id. § 9903.302-2(a). See also NI Indus., Inc., ASBCA No. 34943, 92-1 B.C.A. 
(CCH) § 24,631 (1991), aff'd on reconsideration, 92-2 B.C.A. (CCH) § 24,980 (1992); 
Gould Defense Sys. Inc., ASBCA No. 24881, 83-2 B.C.A. (CCH) ¢ 16,676 (1983), aff’d on 
reconsideration, 84-3 B.C.A. (CCH) 4 17,666 (1984). 

57. 48 C.F.R. § 9903.302-2(b) (1993). 

58. Dayton T. Brown, Inc., ASBCA No. 22810, 78-2 B.C.A. (CCH) ¢ 13,484, at 65,983 
(1978), rev’d on other grounds, 80-2 B.C.A. (CCH) § 14,543 (1980) (quoting CAS Board 
comments in 43 Fed. Reg. 9776 (1978)). 

59. The CAS Board regulations contain illustrations of what does and does not 
constitute a change in cost accounting practice. 48 C.F.R. §§ 9903.302-3 to -4 (1992). 
Recently, the CAS Board has considered modifying the definition and the illustrations. 
Cost Accounting Standards Board, Organizational Changes and Changes in Cost Account- 
ing Practices, Staff Discussion Paper (Apr. 9, 1993). 

60. See General Motors Corp., ASBCA Nos. 30510 et al., 93-2 B.C.A. (CCH) § 25,753 
(1993); Martin Marietta Corp., ASBCA Nos. 38920 et al., 92-3 B.C.A. (CCH) § 25,175 
(1992); NI Indus., Inc., ASBCA No. 34943, 92-1 B.C.A. (CCH) § 24,631 (1991), aff'd on 
reconsideration, 92-2 B.C.A. (CCH) 4 24,980 (1992); Ford Aerospace & Communications 
Corp., ASBCA No. 23833, 83-2 B.C.A. (CCH) 4 16,813 (1983); Gould Defense Sys., 
ASBCA No. 24881, 83-2 B.C.A. (CCH) { 16,676 (1983), aff'd on reconsideration, 84-3 
B.C.A. (CCH) § 17,666 (1984). 

61. 48 C.F.R. §§ 9903.201-4(a)(3), 52.230-2(a)(3) (1993). If, however, the educational 
institution submits cost or pricing data, the applicable CAS will be those in effect as of 
the date of the certificate of current cost or pricing data. Id. 

62. Id. 
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or noncompliance.® The cost impact equals the increased costs that 
arise under a CAS-covered contract as a result of the change in practice 
or noncompliance. 

An increased cost occurs when the cost that the government pays is 
higher than it would have paid had the educational institution not 
changed its cost accounting practice or had it complied with the 
applicable CAS. More specifically, under any fixed-price contract, 
increased cost equals the difference between the negotiated price and 
the lower price to which the parties would have agreed had there been 
no change or noncompliance.® Similarly, under a cost-type contract, 
the increased cost equals the difference between the amount the gov- 
ernment pays based on the change in practice or the noncompliance, 
and what it would have paid absent the change or noncompliance. 

When an educational institution performs two or more government 
contracts which are affected by a change in practice or a failure to 
comply with CAS, prices may be adjusted via offset. Offsets occur 
when a triggering event causes cost increases under some CAS-covered 
contracts and cost decreases under others. An offset may result in no 
price adjustment at all, or in a price reduction. Educational institutions, 
however, may not use offsets to recover more from the government in 
the aggregate than would have been recovered absent the change or 
noncompliance.*” 


3. Contracts Affected 


A final issue regarding price adjustments is determining the CAS- 
covered contracts for which the government is entitled to a price 
adjustment. Specifically, the issue is whether the government has any 
rights to adjustments for ‘‘closed’’ CAS-covered contracts. 

The CAS clause® does not provide for survival of its provisions, 
including price adjustments, after contract completion. Furthermore, 
case law has not specifically addressed the issue of survivability beyond 
contract closure.** The government has argued consistently that it is 





63. Importantly, in the case of a voluntary change in cost accounting practice, the 
educational institution first would have to obtain approval from the ACO to make such 
a change. Additionally, in the case of a mandatory change or an approved, voluntary 
change, the educational institution would have to amend its Disclosure Statement if the 
practice had been disclosed previously. 

64. 48 C.F.R. § 9903.306(a) (1993). See also Robert M. Jacobs, In Search of a Workable 
CAS Definition of ‘‘Increased Costs Paid,’’ 89-1 Gov’t Cont. Costs, PRIcING & Acct. REP. 
3 (Jan. 1989). 

65. 48 C.F.R. § 9903.306(b) (1993). 

66. Id. § 9903.306(e). 

67. Id. 

68. 48 C.F.R. § 52.230-2 (1993). For further discussion of the contract clauses, see 
infra notes 110-121 and accompanying text. 

69. In Westinghouse Elec. Corp., ASBCA No. 22923, 80-2 B.C.A. (CCH) 4 14,591, at 
71,937 (1980), the Armed Services Board of Contract Appeals did note that a government 
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entitled to appropriate adjustments for all affected CAS-covered con- 
tracts, whether open or closed. Educational institutions, however, should 
resist government attempts to formulate a price adjustment for ‘‘closed’’ 
CAS-covered contracts. 


Ill. CAS APPLICABLE TO EDUCATIONAL INSTITUTIONS 


As indicated above, the CAS Board has proposed four standards for 
educational institutions.” Each of the four correlates to an existing 
CAS. The following is a discussion of each of the CAS designed for 
educational institutions. 


A. CAS 501, Consistency in Estimating, Accumulating, and 
Reporting 


CAS 5017! requires consistency among practices for estimating,” 
accumulating,”* and reporting’* costs. This CAS sets forth two funda- 
mental requirements: ‘‘practices used in estimating costs in pricing a 
proposal shall be consistent with the institution’s cost accounting 





claim arising from a CAS noncompliance ‘‘may be largely moot as to a number of 
completed contracts,’’ implying that ‘‘closed’’ contracts would not be subject to a price 
adjustment. 

70. Although the CAS Board has proposed only four CAS for educational institutions, 
the CAS Board is not restricted from promulgating further standards. The original CAS 
Board issued the current CAS over a number of years. Thus, it is likely that the CAS 
Board will promulgate additional CAS for educational institutions in the future, as it 
deems necessary. The current promulgation process resulted in an expansion of the CAS 
applicable to educational institutions from three to four. See 57 Fed. Reg. 23,189 (1992) 
(adding CAS 506 in response to comments on the Staff Discussion Paper, supra note 59). 
Accordingly, educational institutions should not be lulled into believing that they will 
remain subject to only four CAS. See NPRM, supra note 4, at 17-18. 

With regard to further regulation, OMB Circular A-21 discusses the allocation of indirect 
costs in detail, rendering it unlikely that the CAS Board would impose the equivalent of 
CAS 403, 410, 418, and 420, which address indirect costs, on educational institutions. 
However, given the government’s concern with pension costs, the CAS Board may impose 
an equivalent of CAS 412 and 413 on educational institutions. CAS 412 and 413 address 
the measurement, assignment and allocation of pension costs. Similarly, the CAS Board 
may eventually impose CAS 404, Capitalization of Tangible Assets, and CAS 409, 
Depreciation of Tangible Capital Assets, on educational institutions. Other CAS that are 
likely candidates for application to educational institutions include: 408, Costs of Com- 
pensated Personal Absence; 414, Cost of Money as an Element of the Cost of Facilities 
Capital; 417, Cost of Money as an Element of the Cost of Capital Assets under Construc- 
tion; 415, Accounting for the Cost of Deferred Compensation; and 416, Accounting for 
Insurance Costs. 

71. It is practice to refer to a particular CAS by its number. Thus, the CAS for 
consistency in estimating, accumulating, and reporting costs by educational institutions, 
which would appear at 48 C.F.R. § 9905.501, is referred to as CAS 501. 

72. Estimating costs means ‘‘the process of forecasting a future result in terms of 
cost, based upon information available at the time.’’ NPRM, supra note 4, at 45. 

73. Accumulating costs means ‘‘the collecting of cost data in an organized manner, 
such as through a system of accounts.’’ Id. 

74. Reporting costs means ‘‘the providing of cost information to others.’’ Id. at 46. 
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practices used in accumulating and reporting costs’’ and ‘‘cost account- 
ing practices used in accumulating and reporting actual costs for a 
contract shall be consistent with the institution’s practices used in 
estimating costs in pricing the related proposal.’’’> The requirement for 
adherence to CAS 501 is determined by the contract award date.”® 

The essential purpose of CAS 501 is to require that estimates provide 
sufficient detail for a comparison of significant proposed cost compo- 
nents with actual costs incurred during contract performance or during 
the performance of prior contracts. Such comparisons allow the gov- 
ernment to assess the reasonableness of a proposal estimate.” 

The CAS Board has not defined the degree of detail necessary for 
the desired comparison. Two provisions of CAS 501, however, are 
helpful. First, CAS 501 permits the grouping of homogenous costs for 
estimation purposes when it is otherwise impractical to estimate indi- 
vidual cost elements. For example, even if a contractor normally ac- 
cumulates direct labor costs based upon the cost of each individual 
working on a contract, proposed labor costs may be based upon average 
departmental labor rates. 

Second, CAS 501 describes the types of practices that, at a minimum, 
must be consistent between estimating, accumulating and reporting. 
These practices include: ‘‘(1) [t]he classification of elements of cost as 
direct or indirect; (2) the indirect cost pools to which each element of 
cost is charged or proposed to be charged; and (3) the methods of 
allocating indirect costs to the contract.’’” 

In general, the consistency requirements of CAS 501 should not 
impose significant cost accounting burdens on educational institutions. 
However, in light of concerns over educational institutions’ accounting 
practices for indirect costs, each institution should reevaluate its system 
to ensure conformity with CAS 501. 

An educational institution should recognize that the consistency 
requirement of CAS 501 affects the cost accounting practices for esti- 
mating, accumulating and reporting costs, and does not affect the costs 
themselves.”? Therefore, an educational institution should focus on 
consistency of practices rather than on the costs incurred as compared 
to the costs estimated. 


B. CAS 502, Consistency in Allocating Costs for the Same Purpose 


CAS 502 requires that ‘‘[a]ll costs incurred for the same purpose, in 
like circumstances, [be] either direct costs only or indirect costs only 





75. Td. 

76. Id. at 47. 

77; 4d. 

78. Id. 

79. See Dayton T. Brown, Inc., ASBCA No. 22810, 78-2 B.C.A. (CCH) 4 13,484 (1978) 
(emphasizing that CAS 401, the commercial organizations’ corollary to CAS 501, addresses 
the practices employed). 
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with respect to final cost objectives.’’®° The purpose of CAS 502 is to 
prevent a contractor from allocating a type of cost as a direct cost in 
some circumstances and then allocating the same type of cost as an 
indirect cost in other circumstances.*? When the same type of cost is 
allocated inconsistently, double counting and overcharging of certain 
cost objectives may occur.*? Accordingly, CAS 502 focuses on the 
purpose of and circumstances surrounding the cost incurred to avoid 
double-counting. CAS 502 requires an educational institution to look 
beyond the generic label applied to a cost to assess whether the required 
consistency is achieved.* 

The decision in Jana, Inc.** underscores the need to examine the 
purpose of, and circumstances surrounding, the cost incurred. In Jana, 
the contractor had incurred legal fees defending against a bid protest. 
The contractor allocated these legal fees as a direct cost of the protested 
contract. The contractor’s usual practice, however, was to allocate costs 
of other legal services indirectly. The government argued that the 
treatment of the legal fees as a direct cost was inconsistent with the 
contractor’s past accounting practice of treating such fees as an indirect 
cost. 

While the CAS Board did not specifically address the provisions of 
CAS 402, the commercial contractor’s counterpart to CAS 502, the 
Board held that the legal fees were allocated properly as a direct cost 
of the contract. The Board relied on the definition of the term ‘‘direct 
costs’’ and held that the protest-related legal fees benefitted the contract 
directly, and therefore should be charged directly, despite the fact that 
legal fees in general ordinarily would be indirect costs. In other words, 
the costs were incurred under different circumstances. 

As indicated above, Jana did not specifically address CAS 402;% 
nevertheless, it points out the importance of the purpose of and cir- 





80. NPRM, supra note 4, at 50. A ‘‘cost objective’’ is defined as ‘‘a function, 
organizational subdivision, contract, or other work unit for which cost data are desired 
and for which provision is made to accumulate and measure the cost of processes, 
products, jobs, capitalized projects, etc.’’ Id. at 49. A ‘‘final cost objective’’ is defined 
as ‘‘a cost objective which has allocated to it both direct and indirect costs, and in the 
educational institution’s accumulation system, is one of the final accumulation points.’’ 
Id. 

81. Id. at 48. 

82. Id. 

83. An illustration published by the CAS Board uses fire protection costs. An edu- 
cational institution may allocate the cost of firemen for general protection indirectly, 
while it charges the cost of firemen to protect material for use on a particular contract 
as a direct cost of that contract. Although the generic type of cost is fire protection, the 
purpose and circumstances differ, i.e., general protection versus protection of a specific 
site for a specific contract. It is appropriate, therefore, under CAS 502, for the educational 
institution to treat the varying fire protection costs differently. Id. at 54. Additionally, 
the CAS Board has provided a specific interpretation of CAS 502 as it would affect the 
costs of preparing, submitting and supporting proposals. Id. at 54-55. 

84. ASBCA No. 32477, 88-2 B.C.A. (CCH) § 20,651 (1988). 

85. The government’s argument raised the substance of CAS 402. 
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cumstances surrounding the cost. Under Jana, the circumstance of 
defending a bid protest differed from the circumstance of general legal 
counseling. Thus, the costs may be allocated differently without vio- 
lating the consistency requirement. However, under CAS 502, all legal 
fees incurred in defense of bid protests would have to be allocated 
consistently as a direct cost of the individual, protested contract. 

In Boeing Co. v. United States,*® the United States Court of Appeals 
for the Federal Circuit further emphasized the importance of the purpose 
and circumstances underlying the consistency requirement of CAS 402. 
Boeing’s established accounting practice was to allocate all bid and 
proposal (B&P) costs indirectly, except when the proposal was for a 
follow-on to a sole-source contract, or when an existing contract spe- 
cifically required a proposal. In these instances, Boeing allocated the 
B&P costs directly to the contract. The court found that the B&P costs 
in these latter scenarios arose under different circumstances than Boeing’s 
other B&P costs.*? The court held that as long as Boeing consistently 
followed its established practices regarding allocation of B&P costs in 
these scenarios, it would not violate CAS 402.** Together, Boeing and 
Jana demonstrate that an educational institution must consider the 
purpose of, and circumstances surrounding, costs incurred when de- 
termining methods of compliance with CAS 502. 


C. CAS 505, Accounting for Unallowable Costs 


CAS 505 has two essential requirements. First, the educational insti- 
tution must identify unallowable costs and exclude them ‘‘from any 
billing, claim, or proposal applicable to a Government contract.’’® 
Second, the educational institution must account for unallowable costs 
in the same manner as allowable costs. The identification and exclu- 
sion requirements of CAS 505 are intended to ‘‘facilitate the negotiation, 
audit, administration and settlement of contracts ... .’’*' Clearly, the 


government wants to ensure that contractors will not charge for unal- 
lowable costs.” 





86. 862 F.2d 290 (Fed. Cir. 1988). 

87. The court held that CAS 402 allows ‘‘splitting of B&P costs . . . only if the costs 
are incurred in different circumstances or for different purposes.’’ Id. at 293. 

88. Id. 

89. NPRM, supra note 4, at 58. 

90. Id. at 58-59. 

91. Id. at 56. 

92. OMB Circular A-21 provides that costs specifically identified as unallowable will 
be refunded. The Circular also provides for the adjustment of indirect cost rates previously 
negotiated on the basis of cost proposals that included unallowable costs. CAS 505 would 
take an educational institution’s obligations regarding unallowable costs a step further. 
As discussed above, CAS 505 would require the educational institution to identify and 
exclude from any billing, claim, or proposal those costs that are unallowable. Thus, CAS 
would provide the government with greater assurance that an educational institution’s 
unallowable costs will not be reimbursed on government contracts. 
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A key to the identification requirement is determining which costs 
are unallowable. CAS 505 lists three types: (1) expressly unallowable; 
(2) mutually agreed to be unallowable; and (3) costs directly associated 
with other costs that are mutually agreed to be unallowable.* An 
expressly unallowable cost is a cost that law, regulation, or contract 
specifies as unallowable.“ For an educational institution, expressly 
unallowable costs would be those costs that OMB Circular A-21 defines 
as unallowable. Costs that are mutually agreed to be unallowable are 
costs that would otherwise be allowable under OMB Circular A-21, but 
that the parties have agreed will be unallowable. Typically, such costs 
are special or unusual, and the parties will enter into an advance 
agreement regarding such costs.° 

Finally, a directly associated cost is ‘‘any cost which is generated 
solely as a result of the incurrence of another cost, and which would 
not have been incurred had the other cost not been incurred.’’** Thus, 
a ‘‘but for’’ test applies to determine whether a basis exists for a mutual 
agreement that directly associated costs should be unallowable. Directly 
associated costs are those that would not have been incurred ‘‘but for’’ 
the unallowable cost. 

As government contract practitioners have come to appreciate, the 
determination of whether a cost is unallowable is not simple, and 
litigation is often necessary to decide the issue. Therefore, CAS 505 
provides that an educational institution may include costs in any 
billing, claim, or proposal that a contracting officer designates by a 
final decision” as either unallowable or directly associated costs. The 
educational institution, however, must identify such costs®® included 
in the billing, claim, or proposal. 

Importantly, the identification and exclusion requirements of CAS 
505 are not limited to cost-reimbursement contracts. The focus of CAS 
505 is the exclusion of unallowable costs from any billing, claim, or 





93. NPRM, supra note 4, at 57-58. 

94. Id. at 57. See also Emerson Elec. Co., ASBCA No. 30090, 87-1 B.C.A. (CCH) 
4 19,478 (1986) (holding that foreign selling costs are expressly unallowable and have to 
be identified pursuant to CAS 405). 

95. 48 C.F.R. § 31.109 (1993). 

96. NPRM, supra note 4, at 57. See also General Dynamics Corp., ASBCA No. 31359, 
92-1 B.C.A. (CCH) 4 24,698, modified on reconsideration, 92-2 B.C.A. (CCH) § 24,922 
(1992) (finding certain flight-related costs of unallowable corporate aircraft flights not to 
constitute ‘‘directly associated costs’’ within the meaning of CAS 405); Martin Marietta 
Corp., ASBCA No. 35895, 92-3 B.C.A. (CCH) § 25,094, reconsideration dismissed, 93-1 
B.C.A. (CCH) § 25,299 (1992) (holding that general and administrative expenses are not 
‘directly associated costs’’). 

97. Issuance of a contracting officer’s final decision is the initial phase of litigation 
under the Contract Disputes Act, 41 U.S.C. §§ 601-613 (1988 & Supp. IV 1992), and the 
standard Disputes clause in government contracts. For further discussion of the dispute 
resolution mechanism, see infra notes 130-161 and accompanying text. 

98. NPRM, supra note 4, at 58. 

99. Id. 
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proposal, while recognizing that the CAS apply to all negotiated con- 
tracts over $500,000, absent an exemption. CAS 505, therefore, requires 
an educational institution to identify and exclude unallowable costs 
from proposals for fixed-price contracts, even though the cost principles 
of OMB Circular A-21 do not apply expressly to such contracts.’ 

The educational institution meets the first requirement of CAS 505 
by identifying and excluding unallowable costs from its contract esti- 
mate.'*' It meets the second requirement by accounting for unallowable 
costs in the same manner as it accounts for allowable costs.’* The 
decision in Martin Marietta Corp.’ explains this principle. 

In Martin Marietta, the government argued, among other things, that 
CAS required the contractor to include certain unallowable tax gross- 
up costs in the allocation base that the contractor used for general and 
administrative (G&A) expenses. Noting that CAS 405 mandates that 
contractors treat unallowable costs in the same manner as allowable 
costs, the Board held that the unallowability of the tax gross-up costs 
was an inappropriate basis upon which to exclude those costs from the 
G&A base.**® Accordingly, to comply with CAS 505, an educational 
institution must ensure that it treats allowable and unallowable costs 
the same, even though it has identified and excluded unallowable costs 
from a billing, claim, or proposal. 


D. CAS 506, Cost Accounting Period 


CAS 506 requires an educational institution to use its fiscal year as 
its cost accounting period, with certain exceptions.’°° Several corollary 
requirements arise from this general rule. First, costs of indirect func- 
tions existing for only part of a year may be allocated to cost objectives 
for that part of the year. Second, an annual period other than the fiscal 





100. 48 C.F.R. § 31.104(b) (1993) (stating that cost principles serve only as a guide in 
evaluating costs of a fixed-price contract). Because the educational institution must 
exclude ‘‘unallowable costs’’ from its proposals on FFP contracts pursuant to CAS 505, 
in order to recover these costs the educational institution would have to negotiate such 
‘‘unallowable costs’’ back into the contract price. 

101. A recurring issue regarding the exclusion of unallowable costs is the propriety 
of using a decrement to eliminate any unallowable costs from proposals. There is no 
case law regarding the use of decrements under CAS 505. The government, however, 
has consistently taken the position that decrements are insufficient to avoid penalties for 
unallowable costs included in final proposals. 

102. NPRM, supra note 4, at 58-59. 

103. Although the United States Court of Appeals for the Federal Circuit reversed the 
Board’s decision in Rice v. Martin Marietta Corp., the court is reconsidering its decision 
en banc. Martin Marietta Corp., ASBCA No. 35895, 92-3 B.C.A. (CCH) 4 25,094 (1992), 
rev'd Rice v. Martin Marietta Corp., 13 F.3d 1563 (Fed. Cir 1993), reh’g en banc pending. 

104. The government principally relied on CAS 410, Allocation of Business Unit 
General and Administrative Expenses to Final Cost Objectives, 48 C.F.R. § 9904.410 
(1993), in its argument. The government did, however, rely on CAS 405 as well. 

105. ASBCA No. 35895, 92-3 B.C.A. (CCH) § 25,094, at 125,096, 125,099 (1992). 

106. NPRM, supra note 4, at 66. 
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year may be used if it is an established practice. Third, an educational 
institution shall use a transitional period other than a full year whenever 
it changes its fiscal year.” CAS 506 also provides that consistent 
practices are to be used in selecting a cost accounting period, and 
‘‘[t]he same cost accounting period shall be used for accumulating costs 
in an indirect cost pool as for establishing its allocation base... .’’' 

The purpose of CAS 506 is not only to provide criteria to select a 
cost accounting period, but also to ‘‘reduce the effects of variations in 
the flow of costs within each cost accounting period. It will also 
enhance objectivity, consistency, and verifiability, and promote unifor- 
mity and comparability in contract cost measurements.’’*°* This CAS, 
like its counterpart, CAS 406, is not controversial. 


IV. CAS ADMINISTRATION 


A. Contract Clauses 


The CAS Board has established two main contract clauses to imple- 
ment the CAS:""° the CAS clause,’"’ and the Disclosure and Consistency 
of Cost Accounting Practices clause.''? Each of the clauses would be 
modified to apply to contracts with educational institutions. 

The CAS clause contains five basic requirements. First, the clause 


reiterates the regulatory requirements, discussed above, for disclosure 
and compliance.* Second, the clause provides for price adjustments 
in the case of CAS noncompliance or a change in cost accounting 
practice. Third, the clause states that the failure to agree on whether 
there has been compliance with applicable CAS or the regulations will 
constitute a dispute under the Contract Disputes Act of 1978.'"* Fourth, 
the clause provides that ‘‘[t]he [c]ontractor shall permit any authorized 
representatives of the Government to examine and make copies of any 





107. 

108. 

109. 

110. 48 C.F.R. §§ 9903.201-4(a), (c) (1993) (as amended by 58 Fed. Reg. 58,802 and 
65,556 (1993)). See also NPRM, supra note 4, at 37-40 (modifying the contract clauses 
to incorporate educational institutions). The CAS Board has prescribed a third contract 
clause, but that clause is to be used only when the contract is to be awarded to a United 
Kingdom contractor. 48 C.F.R. § 9903.201-4(d) (1993). The FAR provides the Adminis- 
tration of Cost Accounting Standards clause in addition to the clauses that the CAS 
Board promulgated. 48 C.F.R. § 52.230-5 (1993). It is likely that this latter clause will 
apply to educational institutions as well. 

111. 48 C.F.R. § 9903.201-4(a) (1993). 

112. Id. § 9903.201-4(c) (as amended by 58 Fed. Reg. 58,802 and 65,556 (1993}); 
NPRM, supra note 4, at 39-40. 

113. NPRM, supra note 4, at 38. 

114. Id. at 39. The Contract Disputes Act, as amended, appears at 41 U.S.C. §§ 601- 
613 (1988 & Supp. IV 1992). Cf. infra notes 140-141 and accompanying text regarding 
the relationship between grants and the Contract Disputes Act. 
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documents, papers, or records relating to compliance with the require- 
ments of this clause.’’""® This ‘‘access to records’’ provision enables the 
government to conduct broad audits of an educational institution be- 
yond the audit rights that currently exist in contracts with educational 
institutions. Fifth, the CAS clause requires a contractor to include the 
substance of the CAS clause in CAS-covered subcontracts. In effect, the 
CAS clause must be ‘‘flowed down’’ to subcontracts. Therefore, an 
educational institution will have to negotiate with subcontractors to 
ensure inclusion of the CAS clause in subcontracts.'"® 

The Disclosure and Consistency of Cost Accounting Practices clause’’’ 
applies only to educational institutions eligible for modified coverage.'® 
Essentially, the Disclosure and Consistency clause mirrors the CAS 
clause in that it requires compliance, disclosure, consistent practices, 
agreement to adjustments subject to the Contract Disputes Act, access 
to contractor records, and inclusion of a substantive clause in certain 
subcontracts. The main difference between the two clauses is that under 
the Disclosure and Consistency clause, educational institutions do not 
have to comply with CAS 506." 

As a matter of practice, all government contracts contain a CAS 
clause. Their presence in the contract, however, does not necessarily 
make them enforceable. If the clauses are included in a contract that 
by law or regulation is not CAS-covered, the contract is not subject to 
CAS.'2° Thus, to determine whether or not a contract is CAS-covered, 


an educational institution should not focus on the presence of any of 
the CAS clauses in the contract, but should instead apply the previ- 
ously-discussed rules regarding CAS applicability.’ 





115. 48 C.F.R. § 9903.201-4(a)(2)(5)(c) (1993). 

116. Although the CAS clause states that prime contractors must include the ‘‘sub- 
stance’’ of the CAS clause in CAS-covered subcontracts, the government has often taken 
the position that prime contractors must incorporate the full text of the CAS clause in 
such subcontracts. The inclusion of the lengthy CAS clause may result in practical 
problems for educational institutions with tightly-worded, standard subcontracts. See E. 
Sanderson Hoe et al., Flow-Down Clauses In Subcontracts, BRIEFING PAPERS (May 1985 & 
1988 Revision Note). 

Moreover, the subcontractor’s level of CAS coverage, i.e., full or modified, will not 
depend on the coverage of the prime contract; rather a subcontractor’s coverage will be 
determined independently. 48 C.F.R. § 9903.201-2(d) (1993) (as amended by 58 Fed. 
Reg. 58,801 (1993)). See also Harry, supra note 37, at 11. 

117. 48 C.F.R. § 9903.201-4(c) (1993) (as amended by 58 Fed. Reg. 58,802 and 65,556 
(1993)); NPRM, supra note 4, at 39-40. 

118. NPRM, supra note 4, at 39; see also supra notes 33-38 and accompanying text 
(discussing modified CAS coverage). 

119. 48 C.F.R. § 9903.201-4(c) (1993) (as amended by 58 Fed. Reg. 58,802 and 65,556 
(1993)); NPRM, supra note 4, at 39-40. 

120. Salisbury & Dietz, Inc., IBCA No. 2090, 87-3 B.C.A. (CCH) 4 20,107 (1987). 

121. In the rare circumstance in which the clause is not incorporated in the contract 
but should be, the clause will be incorporated by law. When the procurement regulations 
require a contracting officer to include a particular clause in the contract, but he or she 
fails to do so, the clause will be read into the contract by operation of law. G.L. Christian 
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B. Compliance Monitoring by the Government 


Once an educational institution has completed and submitted a re- 
quired Disclosure Statement, the government auditor will review the 
Disclosure Statement. The FAR mandate that ‘‘[t]he contract auditor 
shall conduct an initial review of a Disclosure Statement to ascertain 
whether it is current, accurate, and complete.’’'?? The auditor also will 
consider whether the educational institution properly filed the Disclo- 
sure Statement.'*° 

The auditor must report his findings to the Administrative Contracting 
Officer (ACO), who is responsible for determining the adequacy of a 
Disclosure Statement.'** If the ACO determines that the Disclosure 
Statement is inadequate, he must request a revised statement; otherwise, 
the ACO must provide the offeror notice of his determination of ade- 
quacy.'® A contract cannot be awarded until the ACO has determined 
that the Disclosure Statement is adequate. '”6 

After contract award, an educational institution will be subject to 
further CAS-related audits. The auditor will ‘‘conduct a detailed com- 
pliance review to determine whether . . . the disclosed practices comply 
with ... the CAS.’’?” If the auditor believes that a noncompliance 
exists because an educational institution has changed an accounting 
practice or is in violation of a CAS requirement, the auditor issues a 
draft audit report with recommendations to the ACO. The educational 
institution then has an opportunity to respond to the audit report, either 
by correcting the problem or by disputing the finding before the auditor 
finalizes the report. 78 

Despite all of this, it is important for an educational institution to 
understand that the auditor’s failure to discover a CAS noncompliance 
does not guarantee that the contractor is in compliance with the CAS. 
The contractor may still be held liable for a noncompliance that the 
auditor did not detect.'2° Constant vigilance is necessary. 





& Assoc. v. United States, 312 F.2d 418 (Ct. Cl.), reh’g denied, 320 F.2d 345, cert. 
denied, 375 U.S. 954, 84 S. Ct. 444 (1963). 

122. 48 C.F.R. § 30.202-7(a) (1993). 

123. DCAM, supra note 49, at ¢ 8-203. 

124. 48 C.F.R. § 30.202-6(c) (1993). 

125. Id. § 30.202-7(a). 

126. Id. § 30.202-6(b). 

127. Id. § 30.202-7(b). 

128. Certain educational institutions may already be subject to audits that address 
internal controls and compliance with laws and regulations relating to major federal 
programs. OMB Circular A-133, Audits of Institutions of Higher Education and Other 
Nonprofit Organizations, 55 Fed. Reg. 10,019 (1990). Circular A-133 supersedes Attach- 
ment F of OMB Circular A-110, Uniform Administrative Requirements for Grants and 
Agreements with Institutions of Higher Education, Hospitals, and Other Nonprofit Or- 
ganizations, 41 Fed. Reg. 32,015 (1976); see also OMB Circular A-88, Indirect Cost Rates, 
Audit, and Audit Follow-up at Educational Institutions, 44 Fed. Reg. 70,094 (1979). 
Thus, the CAS regulations will add another layer of audits and compliance determina- 
tions. 

129. PACCAR, Inc., ASBCA No. 27978, 89-2 B.C.A. (CCH) 4 21,696 (1989). 
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C. Dispute Resolution 


When an auditor believes that a contractor has changed its cost 
accounting practice or failed to comply with a CAS, the FAR sets forth 
specific steps for resolving the alleged change or noncompliance. These 
dispute resolution provisions apply to educational institutions as well 
as commercial contractors. 


1. Notice 


Within 15 days of receiving a report alleging a noncompliance with 
the CAS, the ACO issues an initial finding of compliance or noncom- 
pliance.'*° If the ACO determines that there has been noncompliance 
with the CAS, the ACO issues a notice to the educational institution, 
and allows the institution sixty days to comply or explain why it 
believes it is in compliance.'*' If the educational institution disagrees 
with the notice of noncompliance, the ACO then considers the reasons 
that the educational institution presents in support of its position of 
compliance.'*? This may entail a series of submissions on the part of 
the educational institution, as well as negotiation sessions with the 
ACO. If the educational institution does not persuade the ACO that it 
is compliant with the CAS, the ACO then issues a final determination 
of noncompliance.'**? The educational institution then must decide 


whether to prepare a cost impact proposal or pursue litigation. If an 
educational institution receives a notice of noncompliance with which 
it disagrees, it is best advised to resolve the issue before it reaches 
litigation. 


2. Cost Impact Proposal 


After a final determination of noncompliance, or if the contractor 
agrees with the initial finding of noncompliance, the ACO requests that 
the educational institution submit a general dollar magnitude cost 
impact proposal.'** The educational institution then has sixty days to 
provide the requested proposal. 

In the case of a mandatory or voluntary change in cost accounting 
practice, the initial cost impact proposal must: (1) identify the change 
in practice; (2) provide the potential impact on contracts containing 
the CAS clause; (3) identify the general dollar magnitude of the change 
in practice; and (4) identify shifts in cost by contract type and the 
potential impact on various agencies or departments." 





. 48 C.F.R. § 30.602-2(a)(1) (1993). 
. Id. § 30.602-2(a)(2). 

. Id. § 30.602-2(a)(4). 

id. 

. Id. §§ 30.602-2(b), 52.230-5(a). 

. Id. § 52.230-5(a). 
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The ACO then makes a determination of the materiality of the cost 
impact after receiving the relevant initial cost impact proposal.'** If the 
ACO determines that the cost impact is material, the educational insti- 
tution must then submit a cost impact proposal in ‘‘sufficient detail to 
permit evaluation, determination, and negotiation of the cost impact 
upon each separate CAS-covered contract and subcontract’’ within sixty 
days.'*? This requires the contractor to identify the cost impact on a 
contract-by-contract basis from the noncompliance date to the compli- 
ance date. This may be a monumental task for a contractor with 
numerous government contracts, unless accurate data exists regarding 
the CAS-covered contracts. 

If the contractor fails to make the submissions, the ACO will estimate 
the ‘‘general dollar magnitude’’ and ‘‘withhold an amount not to exceed 
10 percent of each subsequent payment request related to the contrac- 
tor’s CAS-covered prime contracts,’’ up to the estimated ‘‘general dollar 
magnitude.’’'** Therefore, timely and complete impact statements are 
critical. It is noteworthy that, although the withholding is designed to 
ensure contractor compliance, the government often uses it to force a 
contractor to provide a cost impact statement that is not required or to 
continue to rework the impact statement until it provides an impact 
satisfactory to the government. Ultimately, if the contractor and the 
government cannot agree to the existence of a noncompliance or to a 


price adjustment, the ACO may make a unilateral price adjustment.’ 


3. Litigation 


Once a dispute reaches the stage of litigation, an educational insti- 
tution faces different options depending on whether it has a government 
contract or grant. Contracts are governed by the Contract Disputes Act, 
which applies ‘‘to any express or implied contract . . . entered into by 
an executive agency for . . . the procurement of property, . . . services, 
... construction, ... or... the disposal of personal property.’’'*° The 
Contract Disputes Act does not apply to grants.'*’ Grant dispute reso- 
lution depends on the specific terms of the grant and relevant regula- 
tions. 





136. The CAS Board has established criteria to determine the materiality of a cost 
impact. Id. § 9903-305. These criteria include: (1) the absolute dollar amount; (2) the 
relationship between the contract cost and the cost under consideration; (3) the relation- 
ship between the cost item and cost objective; (4) the impact on government funding; 
(5) the cumulative impact of immaterial items; and (6) the cost of administering the price 
adjustment. Id. 

137. Id. § 52.230-5(b). 

138. Id. § 30.602-3(d). 

139. Id. § 30.602-3(d). 

140. 41 U.S.C. § 602(a) (1993) (emphasis added). 

141. Confederated Tribes of the Chehalis Reservation, IBCA No. 1640-12-82, 83-1 
B.C.A. (CCH) § 16,539 (1983); see also Institute Pasteur v. United States, 814 F.2d 624 
(Fed. Cir. 1987) (collaborative AIDS research activities not a contract within meaning of 
Contract Disputes Act). 
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a. Contracts 


The contractor may file a claim requesting that the ACO issue a Final 
Decision in accordance with the Disputes clause and the Contract 
Disputes Act at any point during the process of negotiating a noncom- 
pliance issue.'*? The ACO has sixty days to issue a Final Decision upon 
receipt of such a request.'*? Alternatively, the ACO might issue a Final 
Decision of his own accord, thus instituting a government claim. In 
either event, the issuance of a Final Decision initiates litigation, allow- 
ing the educational institution to appeal the Final Decision to a Board 
of Contract Appeals or the Court of Federal Claims. 


1) Boards of Contract Appeals 


The Contract Disputes Act provides for the establishment of agency 
Boards of Contract Appeals.'** Currently, there are about twelve such 
Boards. Educational institutions that choose to appeal to a Board will 
likely find themselves before the Armed Services Board of Contract 
Appeals (ASBCA). The ASBCA has jurisdiction over appeals arising 
under contracts with the Department of Defense and the Department of 
Health and Human Services, the primary sources for contracts with 
educational institutions. ** 

An educational institution has ninety days to file an appeal with the 
ASBCA once the ACO has issued a Final Decision.'** Procedure before 
the Boards is informal.'*? While the parties may file pleadings and 





142. For CAS issues, the ACO, rather than the procuring contracting officer, must 
issue the Final Decision. McDonnell Douglas Corp., ASBCA No. 44637, 93-2 B.C.A. 
(CCH) § 25,700 (1993). 

143. 41 U.S.C. § 605(c) (1988 & Supp. IV 1992). If the contractor claims a dollar 
amount in excess of $50,000, it must certify that the claim is accurate and complete. 
The claim must also be certified by one duly authorized to certify on behalf of the 
contractor. Id. (as amended by the Federal Courts Administration Act, Pub. L. No. 102- 
572, § 907, 106 Stat. 4518 (1992)). 

144. 41 U.S.C. § 607 (1988 & Supp. IV 1992). 

145. Under the Contract Disputes Act, an agency must have sufficient volume of 
contract appeals to justify establishment of a Board. Id. § 607(a). Thus, for example, the 
National Aeronautics and Space Administration recently dissolved its Board due to an 
insufficient case load. Similarly, the Department of Health and Human Services has not 
had a sufficient level of contract appeals to justify establishment of its own Board. Where 
volume is insufficient, an agency head may arrange for an agency with an existing Board 
to resolve contract appeals from that agency. Id. § 607(c). The Department of Health and 
Human Services has such an agreement with the Department of Defense; thus, the ASBCA 
decides contract appeals for the Department of Health and Human Services. But see infra 
notes 152-161 and accompanying text regarding grants and cooperative agreements. 

146. 41 U.S.C. § 606 (1988). If the ACO fails to issue a Final Decision within 60 days 
from the date that the educational institution filed its claim with the ACO, such inaction 
will be deemed a denial of the claim, allowing the contractor to file an appeal. Id. 
§ 605(c)(5). 

147. For a general discussion of procedures under the Contract Disputes Act and before 
Boards of Contract Appeals, see Matthew S. Perlman & William W. Goodrich, Jr., Contract 
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motions and are entitled to discovery and a hearing with live testimony 
and cross-examination, neither the Federal Rules of Civil Procedure nor 
the Federal Rules of Evidence apply.'**® However, the Boards do follow 
uniform rules of procedure. The hearing will be held before one ad- 
ministrative judge, and a panel of at least three judges will render the 
decision. Contractors favor the ASBCA for resolution of CAS issues due 
to that Board’s experience with CAS matters. 

A party may appeal final decisions of a Board to the United States 
Court of Appeals for the Federal Circuit (Federal Circuit) within 120 
days of the date of a Board’s decision.'*® While one can, theoretically, 
appeal a decision of the Federal Circuit to the United States Supreme 
Court, the government contracts community generally considers the 
Federal Circuit to be the court of last resort. 


2) Court of Federal Claims 


As an alternative to a Board, an educational institution may file a 
complaint with the Court of Federal Claims.*° A number of procedural 
differences exist between the Court of Federal Claims and the Boards. 
First, an educational institution has one year from the date of the ACO’s 
Final Decision to file a complaint with the Court of Federal Claims 
(versus ninety days to file an appeal with the Boards). Second, the 
Court of Federal Claims follows traditional federal procedure. The Rules 
of the Federal Court of Claims (which emulate the Federal Rules of 
Civil Procedure), as well the Federal Rules of Evidence, apply to 
proceedings before the Court of Federal Claims. (As previously dis- 
cussed, the Boards use the Federal Rules only as guidance.) Third, 
there is no mandate for an accelerated or expedited procedure as there 
is before the Boards. The Court of Federal Claims does, however, 
provide for alternative dispute resolution. As with the Boards, the 
parties may appeal final decisions of the Court of Federal Claims to 
the Federal Circuit. 

Attorneys for whom government contracting is not a primary area of 
practice tend to file complaints with the Court of Federal Claims, rather 
than appear before a Board, due to their familiarity with the federal 
court system. Additionally, many practitioners believe that the Court 





Disputes Procedures, BRIEFING PAPERS (Dec. 1982). Note also that the Contract Disputes 
Act mandates that the rules of procedure for Boards of Contract Appeals must provide 
for accelerated disposition of disputes under $50,000, which must be resolved within 
180 days of election of such procedure, and expedited disposition of disputes under 
$10,000, which must be resolved within 120 days of election of such procedure. 41 
U.S.C. §§ 607(f), 608 (1988). 

148. The Boards frequently use the Federal Rules as guidance. 

149. 41 U.S.C. § 607(g) (1988 & Supp. IV 1992). 

150. Id. § 609. The Court of Federal Claims is the successor to the Claims Court 
pursuant to the Federal Courts Administration Act of 1992, Pub. L. No. 102-572, § 902, 
106 Stat. 4506 (1992). 
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of Federal Claims will be more impartial than an agency Board. Finally, 
some believe that the Court of Federal Claims is more likely to set 
favorable precedent.'** As indicated above, however, the ASBCA is 
probably the most competent forum for resolving issues of CAS non- 
compliance. 


b. Grants 


As noted above, the CAS will apply to grants and cooperative agree- 
ments through inclusion in OMB Circular A-21. It is unclear, however, 
to which tribunal grant recipients must appeal disputes involving the 
CAS. Dispute procedures will likely depend on the specific terms in 
the grant.'*? 


1) Grant Appeals Board 


One tribunal likely to resolve CAS disputes under a majority of grants 
is the Department of Health and Human Services Grant Appeals Board, 
which has jurisdiction over cost allocation issues.'®* It is, therefore, 
likely that the Departmental Grant Appeals Board would have jurisdic- 
tion over CAS issues as well. 

Depending on governing statutes and regulations, the grantee edu- 
cational institution has a right to appeal the final decision of the grants 
officer or the Regional Director.'** The educational institution has thirty 
days to file an appeal before the Departmental Grant Appeals Board.’ 
Like the Boards of Contract Appeals, procedures before the Departmen- 
tal Grant Appeals Board are informal. Generally, the Departmental Grant 
Appeals Board renders a decision on the record; however, it is typical 
for the Departmental Grant Appeals Board to conduct an informal 
conference.'** The Departmental Grant Appeals Board may also conduct 
a formal hearing, but, like hearings before the Boards of Contract 
Appeals, the Federal Rules of Evidence do not apply.’ After an 
educational institution has exhausted its administrative remedies through 
the Departmental Grant Appeals Board, the educational institution may 





151. Richard J. Webber, Choice of Forum in Federal Contract Disputes: Highlights of 
the Federal Contract Claims and Remedies Committee’s Survey, Pustic CONTRACT NEws- 
LETTER, Fall 1988, at 3. 

152. An educational institution should review the proposed terms of a grant, as well 
as any relevant regulations, to insure that it has an avenue to resolve disputes involving 
CAS. 

153. 45 C.F.R. § 16.1 app. A (1992). 

154. For certain cost allocation appeals, a grantee must follow the informal procedures 
outlined at 45 C.F.R. §§ 75.1-6 (1993) before filing an appeal with the Departmental 
Grant Appeals Board. 


155. Id. § 74.304(d). 

156. Id. § 16.4; see also Grants Management Advisory Service, 1 FEDERAL GRANTS 
MANAGEMENT HANDBOOK § 622:3 (May 1994). 

157. 45 C.F.R. § 16.11(d)(1) (1993). 
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file suit under the Administrative Procedure Act** in a federal district 
court. **° 

The Departmental Grant Appeals Board does not have jurisdiction 
over every grant; rather, it has a defined charter listing the types of 
grants and issues over which it has jurisdiction.’ Moreover, different 
agencies provide their own procedures for resolution of disputes in- 
volving their own grants.’* Nevertheless, the Departmental Grant Ap- 
peals Board addresses the majority of federal grant disputes and serves 
as a model for resolution of CAS issues. 


V. ADVICE FOR EDUCATIONAL INSTITUTION COUNSEL 


A. Education 


The most important step for educational institutions in responding 
to the imposition of CAS is to become educated about the CAS and the 
implementing regulations. Such education involves several levels. First, 
the educational institution law practitioner should be familiar with the 
CAS in order to advise his or her client how to proceed under the 
CAS. Moreover, the attorney must be mindful of the ramifications of 
repricing and potential fraud allegations. 

Second, the educational institution personnel should be educated 
about the CAS. CAS education should not be limited to the accountants. 
It is equally important for contract administrators and individuals who 
prepare proposals to understand whether and what obligations the 
educational institution will incur under CAS. Moreover, it is the con- 
tract administrator who will have the day-to-day contact with the 
government and will ultimately have to negotiate issues affecting CAS 
disclosure and compliance. 

Third, an educational institution should be prepared to educate the 
government about CAS. Just as CAS present a new set of requirements 
for educational institutions, CAS also impose new requirements on 
much of the government. This is particularly true for civilian agencies 
and departments, such as the Department of Health and Human Serv- 
ices, that have had little contact with CAS prior to 1992. This govern- 
ment inexperience creates the risk that government representatives 
might require the educational institution to engage in practices that are 
contrary to CAS. In this situation, the educational institution generally 
will not be able to allege estoppel, because no government official has 





158. 5 U.S.C. §§ 701-706 (1988 & Supp. 1993). 

159. Id. § 702. 

160. 45 C.F.R. § 16.3(a) (1993) (defining the jurisdiction of the Departmental Grant 
Appeals Board). 

161. See generally Grants Management Advisory Service, 1 FEDERAL GRANTS MANAGE- 
MENT HANDBOOK 4 627-43 (May 1994) (describing grant dispute resolution procedures at 
various federal departments and agencies). 
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the authority to violate CAS in a case of CAS noncompliance.’ Thus, 
an educational institution is well advised to be prepared to ‘‘educate’’ 
the government as necessary. 


B. Systems 


An educational institution also must put certain systems in place to 
insure compliance with the CAS and implementing regulations. First, 
an educational institution should establish a mechanism to determine, 
on a constant basis, whether a contract is CAS-covered, and if so, 
whether the coverage is full or modified. Second, the educational 
institution should have a method to identify changes in cost accounting 
practices and modify the Disclosure Statement or prepare a cost impact 
proposal, as required. Third, the educational institution should initiate 
systems to track the consistency requirements of CAS 501 and 502. 
Fourth, the educational institution should establish a means to insure 
that it identifies and segregates unallowable costs in accordance with 
CAS 505. Finally, the educational institution should put a system in 
place to ensure that all certifications are accurate. 

These suggested systems are not all-inclusive. Placement and main- 
tenance of the necessary systems more properly fall within the expertise 
of accountants and administrators. Nevertheless, the legal counsel for 


an educational institution must ensure that such systems are put in 
place to allow the institution to meet the legal obligations that CAS 
and the implementing regulations impose. 


C. Compliance Reviews 


Once it has established the required systems, an educational insti- 
tution should conduct periodic reviews to ensure CAS compliance. The 
main tool for compliance reviews is an effective internal audit. As with 
system implementation, an educational institution’s counsel will not 
conduct the actual audit. However, the counsel must oversee audits to 
verify compliance with the legal requirements of the CAS and associated 
regulations, and must be prepared to react to audit findings that might 
warrant an investigation by counsel. 


D. Audit Monitoring 


As discussed above, the government will audit the adequacy of an 
educational institution’s Disclosure Statement and its compliance with 
CAS. An educational institution should monitor these audits while in 
progress and be prepared to respond to audit reports in a timely manner. 
In addition, to the extent that an audit report ultimately requires an 
educational institution to change its cost accounting practices, whether 





162. Teledyne Continental Motors, ASBCA No. 22571, 85-3 B.C.A. (CCH) § 18,472, at 
92,786-87 (1985). 








1994] ““EDUCATING”’ LAWYERS 139 


through agreement or dispute resolution, the educational institution 
should ensure that it implements such changes and adheres to them 
consistently. Furthermore, in the event of a finding of noncompliance, 
the educational institution should respond appropriately to such find- 
ings and requests for impact proposals. To the extent that an educational 
institution implements the systems suggested above, it should be able 
to respond to audits promptly and appropriately. 


CONCLUSION 


The promulgation of CAS for educational institutions is imminent. 
Noncompliance with CAS and the implementing regulations will have 
serious consequences, including downward price adjustments and al- 
legations of fraud. Educational institutions, therefore, must prepare for 
the numerous obligations that CAS and the implementing regulations 
will impose, and must educate themselves accordingly. 











ATLANTA COLLEGE OF MEDICAL & DENTAL 
CAREERS, INC. V. RILEY: The Right of a 
School to Appeal the Education 
Department’s Calculation of its Loan 
Default Rate 


INTRODUCTION 


The United States government loses an estimated $2.5 billion each 
year under the current student loan program because of loan defaults. 
This is approximately one-fifth of the total student loan program budget. 
In 1990, Congress acted to stem the mounting costs of defaulted student 
loans by passing the Student Loan Default Prevention Act (SLDPA),' 
which reduces program costs by eliminating schools whose students 
have high default rates. The SLDPA attempted to eliminate from the 
student loan program those schools whose students were not successful 
in obtaining employment that would enable them to repay their loans. 

The schools affected by SLDPA are almost entirely for-profit voca- 
tional schools. Vocational schools absorb almost one-fifth of all student 
loans. The default rate among their students is thirty-five percent. Many 
of the nation’s vocational schools provide important training for those 
who would like to practice a trade, yet their high default rates indicate 
that many of their students either drop out or cannot obtain decent 
paying jobs in the trade that they have learned. Thus, they cannot 
repay their loans. 

Vocational schools have fought hard to avoid elimination from the 
student loan program, as most such schools derive a large share of 
their tuition proceeds from students who participate in the loan pro- 
gram. The case of Atlanta College of Medical & Dental Careers, Inc. v. 
Riley? (hereinafter ‘‘Atlanta College II’’) shows how two trade schools 
forced the Secretary of Education to consider their appeal of the De- 
partment of Education’s (DED) decision to eliminate them from the 
student loan program because the default rates of their students ex- 
ceeded the maximum allowable rates under SLDPA. 

This note critically examines the D.C. Circuit Court of Appeals 
decision in Atlanta College II. Part I examines the framework of the 
federal student loan program. Part II discusses the holding of Atlanta 
College II and the holdings of the two district court cases for which 





1. 20 U.S.C. § 1085 (1988 & Supp. V 1993). 
2. 987 F.2d 821 (D.C. Cir. 1993). 
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the Secretary of Education sought reversal in Atlanta College II. Part 
III provides an analysis of the Atlanta College II decision and Part IV 
focuses on the impact of the decision. Part V looks at the steps that 
Congress has taken to curb abuses in the federal student loan program. 


I. FRAMEWORK OF THE STUDENT LOAN PROGRAM 


Student loans are obtained under the Federal Family Education Loan 
program,? formerly known as the Guaranteed Student Loan program. 
Post-secondary students obtain loans from private lenders to pay for 
tuition, fees and living expenses at eligible educational institutions. 
Guaranty agencies, private nonprofit or state-run organizations insure 
repayment of the loans. The DED reinsures the guaranty agencies. For 
Stafford loans, the most common federally-backed loan, students usually 
begin payment of interest, principal, or both, six months after the last 
day of attendance. 

If a student is delinquent in repaying the loan, regulations require 
lenders to engage in due diligence to pressure the student to repay the 
loan. If the lender does not receive updated payments from the borrower 
within 180 days, the loan goes into default and the lender may submit 
a claim to the guaranty agency. The guaranty agency then pays the 
lender and seeks to collect the debt from the student. If the guaranty 
agency is unable to obtain repayment from the student, it may seek 
reimbursement from the DED. 

The purpose of the SLDPA was to reduce the costs of the student 
loan program by eliminating from the program schools which had high 
rates of student default. The SLDPA sets a certain percentage rate of 
acceptable defaults. Any school that has a rate higher than the accept- 
able rate is ineligible to continue participation in the program.‘ 


II. FACTS AND HOLDING OF ATLANTA COLLEGE II 


The D.C. Circuit Court of Appeals decided Atlanta College II on 
March 12, 1993, in an opinion written by Chief Judge Wald. The case 
was a consolidated appeal in which the Secretary of Education sought 
reversal of the district court decisions of Atlanta College of Medical & 
Dental Careers, Inc. v. Alexander® (hereinafter ‘‘Atlanta College I’’) and 
Wilfred American Educational Corp. v. Alexander® (hereinafter 
‘“‘Wilfred’’). Both decisions dealt with the Secretary’s handling of ad- 
ministrative appeals brought by post-secondary schools that sought to 
maintain their eligibility to participate in federal student loan programs. 





3. 20 U.S.C. §§ 1070-1099 (1988 & Supp. V 1993). 

4. The threshold default rates are as follows: (1) thirty-five percent for fiscal year 
1991 and 1992; (2) thirty percent for fiscal year 1993; and (3) twenty-five percent for any 
succedding year. Id. § 1085(a)(2)(B). 

5. 792 F. Supp. 114 (D.D.C. 1992). 

6. No. 92-1384, 1992 WL 464232 (D.D.C. July 7, 1992). 
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In Atlanta College I, the United States District Court for the District 
of Columbia vacated the Secretary’s determination that two post-sec- 
ondary schools were no longer eligible to participate in the loan 
programs.’ After Secretary Richard Riley’s initial determination that the 
schools were no longer eligible to participate in the student loan 
program, the schools appealed to the Secretary, basing this appeal on 
the premise that the schools’ default rates were improperly calculated 
by the DED. The court found that the Secretary acted arbitrarily and 
capriciously, and that he violated the Administrative Procedure Act, 
because the only way that the schools could have successfully appealed 
to the DED was by producing information to which they had no access.* 
In Wilfred, the same district court relied on its Atlanta College I decision 
and granted two other schools a preliminary injunction to enjoin the 
Secretary from implementing his ineligibility determinations. 

The court of appeals in Atlanta College II affirmed both district court 
decisions. The court examined the federal student loan program and 
the statutes that govern its administration to see if the Secretary acted 
correctly. To determine whether the Secretary acted correctly, the court 
looked to the Supreme Court case of Chevron v. Natural Resources 
Defense Council,’® which discusses the authorities of federal govern- 
mental agencies. 


A. Atlanta College I 


The default rates of Atlanta College of Medical and Dental Careers 
exceeded the 35% acceptable default rate by less than one percent in 
1987.'1 Consequently, the DED cut the school from the student loan 
program. The school made an appeal to the Secretary of Education and 
hired the accounting firm of Coopers & Lybrand to aid in its appeal.’ 
The accounting firm determined that the DED erred in calculating the 
default rate.’* The DED rejected most of the alleged errors without 
explanation." 

Atlanta College filed suit in the Federal District Court for the District 
of Columbia on July 23, 1992. The school asserted that the DED had 
violated the Administrative Procedure Act by eliminating it from the 
student loan program.'® On June 7, 1992, the district court vacated the 





7. Atlanta College I, 792 F. Supp. at 123. 

8. ‘‘By requiring schools to produce data that is not available to them before it will 
even consider errors alleged by them, the Department has transformed its initial reliance 
on the guarantee agencies’ data into an irrebuttable presumption, and has thereby rendered 
the appeal process created in § 1085 arbitrary and capricious.”’ Id. at 122. 

9. Atlanta College II, 987 F.2d at 823. 

10. 467 U.S. 837, 104 S. Ct. 2778 (1984). 
11. Atlanta College II, 987 F.2d at 825. 
12. Id. 

13. Id. 

14. Id. 

15. Atlanta College I, 792 F. Supp. at 119. 
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DED’s decision and remanded the case to the department.'® The court 
found that the department’s decision letters, which rejected Atlanta 
College’s appeal, rendered the appeal procedure arbitrary and capricious 
by relying on hypothetical considerations that might make the account- 
ing firm’s results inaccurate.’’ It said, ‘“These additional considerations 
place the schools in a ‘catch-22’ situation: the schools did not have 
the necessary material in their own records to exclude the hypothetical 
possibilities and so could not possibly rebut the Department of Edu- 
cation’s presumptive reliance on the guaranty agency data about student 
accounts.’’”® 


B. Wilfred Academy 


In 1991, Wilfred Academy challenged the DED’s decision to eliminate 
it from the student loan program. Wilfred based its challenge on its 
allegation that the lenders did not exercise due diligence in their 
attempts to collect the loans.'® Wilfred said that it needed the lender’s 
servicing records to pursue its claim.”° The guaranty agencies refused 
to provide the data and the DED did not respond to requests to aid in 
the collection of the data.?‘ The Secretary of Education denied Wilfred’s 
appeal without addressing its request for loan servicing data.?? Wilfred 
obtained a preliminary injunction from the Federal District Court for 
the District of Columbia to prevent the Secretary from removing it from 


the student loan program. The court found that the DED acted arbitrarily 
in basing a successful appeal upon the requirement that Wilfred produce 
loan servicing data to which it had no access.” 


C. The Secretary’s Appeal & the Court of Appeals’ Holding 


The Secretary of Education appealed both decisions and argued that 
the district court ‘‘proceeded from the false premise that ‘improper 
servicing’ [by the lender] is a [proper] defense to an ineligibility 
determination based on a school’s default rate.’’?* The court of appeals 
disagreed and found that an appeal based on improper servicing must 
be considered by the DED. 


III. ANALYSIS OF THE COURT OF APPEALS’ DECISION 


The accounting firm of Coopers & Lybrand was instrumental in 
Atlanta College’s appeals. Using the school’s records, ‘‘Coopers deter- 





. Atlanta College II, 987 F.2d at 826. 


. Id. at 827. 
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mined each student’s last date of attendance and, by adding the six 
month grace period required for Stafford loans, computed the date on 
which the student’s loan presumably would have entered repayment.’’*5 
The accounting firm compared these dates with the dates listed in the 
tape dump used by the DED.”* Coopers & Lybrand reported hundreds 
of suspected errors in the DED’s information on the school’s students.” 
In some cases, Coopers & Lybrand had reason to believe that student 
accounts received grace periods either shorter or longer than the pre- 
scribed period.”* That is, the time between a student’s last date of 
attendance listed in the school’s records and the student’s projected 
repayment date as listed in the tape dump was either more or less than 
six months. 


A. Statutory Analysis 


The schools argued that § 1085(m)(1)(B) of SLDPA requires the 
Secretary to exclude any loans from the cohort default rate that, ‘‘due 
to improper servicing or calculation, would result in an inaccurate or 
incomplete calculation.’’?® Section 1085(m)(1)(A) defines the cohort 
default rate.*° The relevant provision in § 1085(m)(1)(B) provides: 


In determining the number of students who default before the end 
of such fiscal year, the Secretary shall include only loans for 
which the Secretary or guaranty agency has paid claims for in- 
surance, and, in calculating the cohort default rate, exclude any 
loans which, due to improper servicing or collection, would result 
in an inaccurate or incomplete calculation of the cohort default 
rate.* 


The language in § 1085(m)(1)(B) is clear. The Secretary should ex- 
clude loans that were not serviced properly, and loans that, if included 





25. Id. at 825. 

26. The ‘‘tape dump”’ is a computer tape listing information about each loan insured 
by the guaranty agency. ‘‘The information contained on the ‘‘tape dump”’ indicates the 
status of each loan, specifically indicating whether the loan is in default or repayment.”’ 
Canturbury Career School, Inc. v. Riley, 833 F. Supp. 1097, 1101 (D.N.J. 1993). 

27. 987 F.2d at 825. 

28. Id. 

29. 20 U.S.C. § 1085(m)(1)(B) (1988 & Supp. V 1993). 

30. Except as provided in paragraph (2), the term ‘cohort default rate’ means, 

for any fiscal year in which 30 or more current and former students at the 
institution enter repayment on loans under section 1078 or 1078-1 of this title 
received for attendance at the institution, the percentage of those current and 
former students who enter repayment on such loans received for attendance at 
that institution in thet fiscal year who default before the end of the following 
fiscal year. 
Id. § 1085(m)(1)(A). 
31. Id. § 1085(m)(1)(B). 
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in the calculation of the cohort default rate, would result in an inac- 
curate or incomplete calculation of the cohort default rate. Atlanta 
College wrote a number of letters to the DED in which it requested 
information as to how it could demonstrate in its appeals to the 
department that certain loans should not have been included in the 
calculation of the cohort default rate because they were improperly 
serviced.*? The letters were not answered.** 

Atlanta College asserted that the lenders’ use of incorrect grace 
periods ‘‘constituted improper servicing causing defaults and that under 
section 1085(m), those loans should be excluded from the schools’ 
cohort default rates.’’** It theorized that if a student was given too short 
a grace period, the student might not have obtained work yet, and thus 
could not begin repayment. Conversely, if a student was given too long 
a grace period, the lender might lose track of the student’s whereabouts; 
and thus would be unable to exert the pressure necessary to ensure 
repayment.*® 

The court of appeals did not accept the Secretary of Education’s 
contention that the DED need not consider improper servicing argu- 
ments in the appeals process. The court reasoned that the statute 
‘“‘plainly contemplates appeals arguing that the ‘Secretary’s calculation 
of [the] cohort default rate is not accurate.’’’** The court stated that in 
reading this provision and 20 U.S.C. § 1085(m)(1)(B) in tandem, it was 
clear that the Secretary must consider appeals that allege that in 
calculating the default rate, the Secretary failed to exclude loans that 
were improperly serviced. 

The Secretary of Education argued that the district court in Atlanta 
College I, but not in Wilfred, improperly shifted the burden of proof 
by requiring the Secretary to rebut the allegations of improper servicing. 
The court of appeals rejected this argument. It agreed with the district 
court’s finding that the Secretary could not refuse to hear a school’s 
appeal ‘‘on the ground that the schools had not excluded possible 
scenarios that could affect the accuracy of the schools’ submissions 
when those scenarios could only be eliminated with information una- 
vailable to the schools.’’*” The court of appeals said that the ‘‘statutorily 
granted right to appeal would be meaningless if the Secretary could 
reject for ‘hypothetical’ reasons a school’s showing of a mistaken 
calculation backed up by all the information to which the schools had 
access.’’°* The court of appeals found that the ultimate burden of proof 





32. Atlanta College II, 987 F.2d at 825. 
33. , 

34. ‘ 

35. Id. at 825 n.5. 

36. Id. at 828 (quoting 20 U.S.C. § 1085(a)(3)(A)/(i)). 

37. Id. at 830. 

38. Id. The Court of Appeals then quoted the district court: ‘‘[B]y requiring the 
schools to produce data that is not available to them before it will even consider errors 
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was not improperly placed on the Secretary by requiring the DED to 
rebut the schools’ allegations. Rather, the requirement placed the bur- 
den on the Secretary to produce either countervailing evidence or a 
reason that was not based on the insufficiency of the school’s showing 
to explain why the DED did not accept the school’s allegations.* 


B. Application of the Chevron Standard 


The court of appeals relied upon Chevron, which sets forth the 
standards for assessing an administrative agency’s application of a 
federal statute. Chevron dealt with the Environmental Protection Agen- 
cy’s interpretation of the Clean Air Act Amendments of 1977. The 
Supreme Court in Chevron provided guidance on how a court should 
review an agency’s construction of a statute that it administers.*° 

The most important issue in Atlanta College II is whether or not the 
Secretary of Education must consider appeals based upon the allegation 
of improper loan servicing. The court of appeals examined Chevron to 
determine whether Congress had directly spoken to the issue. According 
to Chevron, the first question to be considered in reviewing an agency’s 
statutory interpretation is whether Congress has directly spoken to the 
precise question at issue. The D.C. Circuit Court of Appeals found that 
Congress had spoken directly on the relevant issue. The court wrote, 
‘In this case, we find that the statute’s text forecloses the Secretary’s 
contention that improper servicing can be walled off completely from 
the appeals process, and so we accord no deference to his interpreta- 
tion.’’” 

There is a weakness in this argument, because there is a question as 
to what constitutes improper servicing. That is, is it necessarily im- 
proper servicing if the lenders have used the incorrect grace period? It 
seems apparent that it would be improper servicing if the lenders 
ceased efforts to collect from a student if the lender used a shorter 





alleged by them, the Department has transformed its initial reliance on the guarantee 
agencies’ data into an irrebuttable presumption, and has therefore rendered the appeals 
[process] . . . arbitrary and capricious.’’ Atlanta College I, 792 F. Supp. at 122. 

39. Id. at 831. 

40. The guidance that is provided by the Supreme Court in Chevron is as follows: 
When a court reviews an agency’s construction of the statute which it admin- 
isters, it is confronted with two questions. First, always, is the question whether 
Congress has directly spoken to the precise question at issue. If the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed intent of Congress. 
If, however, the court determines Congress has not directly addressed the precise 
question at issue, the court does not simply impose its own construction of the 
statute, as would be necessary in the absence of an administrative interpretation. 
Rather, if the statute is silent or ambiguous with respect to the specific issue, 
the question for the court is whether the agency’s answer is based on a 
permissible construction of the statute. 

467 U.S. at 842-43, 104 S. Ct. at 2781-82. 
41. Atlanta College II, 987 F.2d at 828. 
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grace period than should have been used. This would mean that the 
student would have been out of school for less than the grace period 
of 180 days and would have had less time to find employment and 
begin payments. If the grace period, however, was longer than it should 
have been, it does not follow that the lender improperly serviced the 
loan. If the grace period was too long, the lender would have spent 
more than 180 days servicing the loan and should have been more 
likely to collect. The longer a student is out of school, the greater the 
chances that he or she should be able to find employment and begin 
repayment of the student loan. The theory employed by the schools, 
though, was that if the grace period was too long, the lender might 
lose track of the student’s location, and thus would be unable to assert 
the necessary pressure to ensure repayment. 

The DED could have argued that a grace period that was too long 
did not necessarily mean that the loan was improperly serviced. Rather, 
a longer grace period might indicate better servicing of a loan. That is, 
the lender might have believed that it was close to convincing the 
debtor to repay the loan, so rather than giving up, it continued attempts 
to pressure the debtor to repay. The statute does not define improper 
servicing, so it cannot be said with certainty that servicing a loan over 
a grace period longer than 180 days necessarily means that the loan 
was improperly serviced. That is why it is troublesome for the court 


to conclude that Congress has directly spoken to the precise question 
at issue. 


IV. IMPACT OF ATLANTA COLLEGE 


The holding in Atlanta College II was codified into federal law in 
late 1993.42 In November 1993, Congress approved a statutory provision 





42. The provision Congress adopted is as follows: 
Appeals based upon allegations of improper loan servicing. 
An institution that 
(A) is subject to loss of eligibility for the Federal Family Education Loan 
Program pursuant to paragraph (2)(A) of this subsection; 
(B) is subject to loss of eligibility for the Federal Supplemental Loans for 
students pursuant to section 428A(a)(2); or 
(C) is an institution whose cohort default rate equals or exceeds 20 percent for 
the most recent year for which data are available; may include in its appeal of 
such loss or rate a defense based on improper loan servicing (in addition to 
other defenses). In any such appeal, the Secretary shall take whatever steps are 
necessary to ensure that such institution has access to a representative sample 
(as determined by the Secretary) of the relevant loan servicing and collection 
records of the affected guaranty agencies and loan servicers for a reasonable 
period of time, not to exceed 30 days. The Secretary shall reduce the institution’s 
cohort default rate to reflect the percentage of defaulted loans in the represen- 
tative sample that are required to be excluded pursuant to subsection (m)(1)(B). 

20 U.S.C. § 1085(a)(3) (1988 & Supp. V 1993). 
Provisions were also added to 20 U.S.C. § 1085(m). The 1993 amendments add the 
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which gives schools the right to appeal a default rate based upon an 
allegation that loans included in the calculation were improperly serv- 
iced.** Atlanta College II provides guidance to schools on how they 
may appeal the DED’s determination that the school’s default rate 
disqualifies the school from the student loan program. It deals with the 
narrow issue of whether the school may appeal based on its contention 
that the loans were improperly serviced by the lenders. 


A. Which Schools the Decision Affects 


Most schools that have been eliminated from the student loan pro- 
gram, or that have been targeted by the DED for elimination because 
of high default rates, are vocational schools. Wilfred Academy trains 
people to be beauticians and Atlanta College of Medical and Dental 
Careers trains people for jobs in the health care field. The post-second- 
ary schools most severely affected by SLDPA are not colleges and 
universities as thought of in the traditional sense, but for-profit trade 
schools, also called proprietary schools. The schools received 25 percent 
of federal student loan revenue in the last three years, yet accounted 
for 76 percent of all defaults.** Many of these trade schools are believed 
to have abused the student loan program by portraying career oppor- 
tunities as more promising than they really are. Because student loans 


are guaranteed, the trade schools assumed no financial risk if a high 
rate of their students were unable to find jobs that paid well enough 





following new sentence to the end of paragraph (1)(A) of 20 U.S.C. § 1085(m): 
The Secretary shall require that each guaranty agency that has insured loans 
for current or former students of the institution afford such institution a 
reasonable opportunity (as specified by the Secretary) to review and correct 
errors in the information required to be provided to the Secretary by the guaranty 
agency for the purposes of calculating a cohort default rate for such institution, 
prior to the calculation of such rate. 
20 U.S.C. § 1085(m)(1)(A) (1988 & Supp. V 1993). 
Congress also changed 20 U.S.C. § 1085(m)(1)(B). It formerly read as follows: 
In determining the number of students who default before the end of such fiscal 
year, the Secretary shall include only loans for which the Secretary or a guaranty 
agency has paid claims for insurance, and, in calculating the cohort default 
rate, exclude any loans which, due to improper servicing or collection, would 
result in an inaccurate or incomplete calculation of the cohort default rate. 
The 1993 amendments strike ‘‘and, in calculating’’ and all that follows through the end 
of the sentence and insert the following: 
and, in considering appeals with respect to cohort default rates pursuant to 
subsection (a)(3), exclude any loans which, due to improper servicing or 
collection, would, as demonstrated by the evidence submitted in support of the 
institution’s timely appeal to the Secretary, result in an inaccurate or incomplete 
calculation of such cohort default rate. 
20 U.S.C. § 1085(m)(1)(B). (1988 & Supp. V 1993). 
43. Michael Winerip, Overhauling School Grants: Much Debate but Little Gain, N.Y. 
Times, Feb. 4, 1994, at A1, AQ. 
44. Michael Winerip, Billions for Schools Are Lost in Fraud, Waste and Abuse, N.Y. 
Times, Feb. 2, 1994, at A1, B6. 
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to enable them to repay their loans. Thus, the schools had little or no 
incentive to ensure that their students repaid their loans. The SLDPA 
constituted an attempt to eliminate such schools from the program. 

Colleges and universities tend not to have as high rates of default 
among their former students as vocational schools do, but they, too, 
are affected by SLDPA. Most colleges and universities have a high rate 
of students who participate in the student loan program, so participation 
in the student loan program is essential to the existence of most colleges 
and universities. 


B. Impact of Atlanta College II on Other Court Decisions 


Atlanta College II was recently cited in Canturbury Career School, 
Inc. v. Riley.*® In Canturbury, the United States District Court of New 
Jersey adopted the Atlanta College II court’s holding that SLDPA does 
provide for ‘‘improper servicing or collection’’ as a defense to an 
ineligibility determination based upon the Secretary’s calculated cohort 
default rate. The Canturbury court used the Atlanta College II holding 
to order a preliminary injunction against the Secretary of Education, 
enjoining the DED from publishing the cohort default rates for Cantur- 
bury Career School. 

Canturbury Career School argued that Secretary of Education Riley 
acted outside the scope of his authority by failing to exclude improperly 
serviced or collected loans from the calculation of the plaintiff's default 
rate ‘‘and by uncritically relying upon the default conclusions of the 
guaranty agencies without any sort of independent review of these 
conclusions.’’** The court cited SLDPA, specifically § 1085(m)(1)(B), 
which requires the Secretary, when calculating the cohort default rate, 
to exclude any loans that, due to improper servicing or collection, 
would result in an inaccurate or incomplete calculation of the cohort 
default rate.*? The court stated that ‘‘the statute mandates that the 
Secretary must [sic] determine whether loans have been improperly 
serviced or collected before a cohort default rate is calculated.’’* 

Canturbury also alleged that the guaranty agencies were ‘‘failing to 
properly perform their own ‘due diligence’ obligations’’ with respect 
to the loans.*? Many of the guaranty agencies are affiliated with each 
other. Some of the guaranty agencies are parent corporations of subsid- 
iary lenders, and in some cases the guaranty agencies and the lenders 
are controlled by common management. The court stated that ‘‘these 
conflicts of interest create situations where the guaranty agencies have 
no economic incentive to report lenders who are failing to properly 





. 833 F. Supp. 1097 (D.N.J. 1993). 
. Id. at 1103. 

«Hd: 

youd. 

. Id. 








1994] ATLANTA COLLEGE v. RILEY 151 


service loans because such a report could affect the guaranty agency’s 
own financial position.’’*° 

Atlanta College II was also cited in Concorde Career Colleges, Inc. 
v. Riley,®' another case in which a school appealed the Secretary’s 
calculation of its default rate, and the DED’s publication of that rate. 
The default rates for schools are sent by the DED to loan guaranty 
agencies and are also made public. In Concorde, the federal district 
court ruled that the Atlanta College II decision applied to appeals by 
schools that challenged the default rate to be published by the DED. 

The appendix to Concorde Career Colleges explained why schools 
that are not officially terminated by the Secretary of Education from 
the guaranteed student loan program might wish to challenge the 
Secretary’s calculation of the school’s default rate. Lenders typically 
sell student loan paper to the secondary market known as the Student 
Loan Marketing Association (‘‘Sallie Mae’’). The stated policy of Sallie 
Mae is to impose a discount on paper related to schools whose cohort 
default rates exceed twenty-five percent. The Concorde court explained 
that ‘‘[t]his discount makes it unprofitable for lenders to fund loan 
programs for students attending such schools. Consequently, the lenders 
eventually refuse to offer loans to their students, thus effectively ter- 
minating the plaintiffs’ participation in the guaranteed student loan 
program.’’*? In Concorde, eighty-five percent of the plaintiffs’ tuition 
came from federally guaranteed student loans. The plaintiffs argued 
that their schools would be forced to cease operations if they could not 
participate in the guaranteed student loan program.*® 

Pro Schools, Inc. v. Riley,** however, was a case decided in the 
DED’s favor. In Pro Schools, the plaintiff alleged that the Secretary of 
Education incorrectly calculated the school’s cohort default rate. The 
plaintiff argued that the Secretary wrongfully included in the calcula- 
tion seven loans under which the borrower initially defaulted but then 
started making payments. The court found that there was nothing in 
the regulations that provided for the exclusion of such loans when 
calculating cohort default rates.** The court said that ‘‘[uJnder the 
regulations, the Secretary is to include every loan that enters repayment 
in one fiscal year that defaults before the end of the subsequent fiscal 
year.’’*® 


V. RECENT DEVELOPMENTS 


With billions of dollars lost to defaulted student loans in recent years, 
Congress attempted to limit losses. Congress provided for a review 





50. Id. 

51. Nos. 92-1064-CV-W-6, 93-0244-CV-W-6, 1993 WL 268502 (W.D. Mo. July 17, 
1993). 

52. 1993 WL 268502 at *2. 

53. Id. 

54. 824 F. Supp. 1314 (E.D. Wis. 1993). 

55. Id. at 1325. 

56. Id. at 1325-26 (citing 34 C.F.R. § 668.15(h)(1)(i) (1993)) 
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procedure in the Higher Education Act of 1992 whereby schools with 
certain troublesome traits are to be reviewed by the states.*’ 


A. 1992 Higher Education Act 


The 1992 Higher Education Act also adopted what is known as the 
**85-15’’ rule. The rule, which was scheduled to go into affect in the 
Fall of 1994, requires that schools participating in the federal student 
loan program derive no more than 85 percent of their revenue from 
federal student aid programs.** The rule has been opposed by some 
trade school lobbyists who argue that two-thirds of their schools will 
be harmed and that many schools in urban areas will be forced to 
close.®® In June, 1994, Congress voted to delay implementing the ‘‘85- 
15”’ rule. It will not be in effect for the 1994-95 school year. 

The 1992 Higher Education Act also creates a partnership between 
federal and state regulators.” Provisions of the act allow state regulators 
to examine a school’s use of federal funds and allow the states to take 
enforcement action for federal violations. Major universities have ex- 
pressed concern that the law ‘‘could be misused by the states to go 
beyond financial aid issues and politically interfere with university 
policies.’’® 


B. Direct Loans From the Federal Government to Students 


In 1993, Congress passed legislation allowing the DED to make loans 
directly to students. The aim of the legislation is to save the federal 
government money. The General Accounting Office estimated that direct 
lending would save the government $4.3 billion over a five-year period. 
By loaning directly to the student, the federal government would not 
have to pay interest to private lenders on loans while the borrower is 





57. Schools that have one or more of the following characteristics are to be reviewed 
by the states: (1) a default rate of 25 percent or more on federally-guaranteed student 
loans; (2) a default rate of 20 percent or more, when more than two-thirds of the students 
receive federal student aid, or when two-thirds or more of the college budget comes from 
federal student aid; (3) federal student aid was suspended or cut off in the last five years; 
(4) the college, after an audit, must repay more than 5 percent of its student aid funds; 
(5) the college fails to submit audits to the Education Department in a timely manner; 
(6) claims for federal student aid fluctuate significantly year to year; (7) the college fails 
to meet standards of financial responsibility; (8) a change in ownership of the college 
results in a change of control; (9) a private institution has been in the federal student 
aid program for less than five years; (10) there is a pattern of student complaints relating 
to management of federal student aid programs or to misleading or misappropriate 
advertising. Winerip, supra note 44 (referring to 20 U.S.C. § 1099a-2(b) (1988 & Supp. 
V 1993)). 

58. Winerip, supra note 43. 

59. Id. 

60. Id. 

61. Id. 
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in school.* When it passed the legislation, Congress authorized $2.5 
billion over five years for the DED to hire 600 people to oversee the 
new program® because enforcement and oversight are essential to 
prevent abuses of the student loan program. However, the New York 
Times reported that President Clinton’s administration has decided that 
the DED will not grow over the next five years. Thus, ‘‘[e]very one of 
those 600 extra slots needed for the new loan program will eventually 
have to be taken away from other sections of the 5,023 person depart- 
ment.’’® 


C. Accreditation of Schools 


The DED relies on outside accrediting agencies because the depart- 
ment has only 96 program auditors to oversee 7,400 schools. ‘‘That is 
about a third of what is needed to maintain fiscal control, several [DED] 
supervisors said, speaking on condition of anonymity.’’** The 1992 
Higher Education Act attempted to force accrediting agencies to tighten 
up their procedures. In response, some agencies announced that they 
would no longer certify colleges and other schools for the federal 
financial aid program.® A strong accrediting procedure is important, 
however, because it is the only way the DED can be sure that the school 
or college is using federal aid in a responsible way and is providing 
its students with a satisfactory education. A cursory accreditation, or 
none at all, opens the door for abuse. 

Before students take out loans to finance an education, they should 
have a reasonable assurance that they will obtain a quality education 
that will enable them to find employment so that they will be able to 
repay their loans. Under the current system, too many schools make 
false promises to students who are subsequently left out in the cold. 
There is little incentive for the schools to screen candidates to determine 
if they are prepared and able to succeed at the school. If a student 
drops out and defaults on the loan, the schooi still receives the tuition 
money because it is guaranteed by the federal government. A reliable 
accreditation program, either by the DED, by the states or by an 
accreditation association, would help ensure that a school properly 
screens its candidates and that the educational programs of the school 
are designed effectively to enable most students to find gainful em- 
ployment after graduation. 

An effective accreditation system would most likely decrease the 
amount of money lost due to loan defaults. If the DED were to sub- 
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stantially increase its enforcement assets, it would no doubt require 
additional department employees and billions of dollars. A cost-benefit 
analysis would be necessary to determine the amount of resources to 
expend. All schools participating in the federal program should submit 
to an audit on a regular basis to determine if the school should be 
allowed to participate in the federal aid programs. To the furthest extent 
possible, objective standards such as default rate, graduation rate, and 
graduate employment rate should be used. Schools should also be 
forced to bear much, or perhaps all, of the cost of the audit. Proprietary 
schools benefit tremendously from federal aid programs. It is only fair 
that they bear some of the cost of the programs. 

An analogy can be drawn to corporations that want to sell shares of 
stock on publicly-traded markets. These corporations must have their 
financial statements audited annually to be allowed to sell their stock 
on open markets. Such requirements protect investors, who rely on the 
financial statements of the corporations. Federal taxpayers deserve sim- 
ilar protection. There should be more assurances than the current system 
affords that their money is not donated to incompetent proprietary 
schools. The federal government should have a greater degree of con- 
fidence that federal aid is being used properly and that the loans it 
guarantees will most likely be repaid by students. Taxpayers should 
not be forced to finance schools that are incapable of turning out 
students who are employable in the field for which they are trained. 


CONCLUSION 


It can be argued that the elimination of vocational schools from the 
student loan program is unfair, because those who do not have the 
skills or desire to go to college will have less of an opportunity to 
pursue the type of education they desire. That is, those who are 
committed to learning a trade and obtaining a job in that trade will be 
punished because others failed to repay their loans. On the other hand, 
it can be argued that if more than 35% of a school’s students cannot 
earn sufficient income to repay their loans, people should be discour- 
aged from attending those schools. 

The fact that billions of dollars are lost every year from student loan 
defaults indicates that the current federal student loan program has 
serious problems. Far too many schools make unrealistic promises to 
prospective students. When students are unable to obtain well-paying 
employment in the trade that they learned, they suffer because they 
waste time and energy, and they are left with substantial debt. The 
federal government loses because it must reimburse the guaranty agen- 
cies for defaulted loans. The proprietors of the trade schools, however, 
are better off because they still receive the tuition money. Before SLDPA, 
trade schools had much less motivation to ensure that their students 
obtained jobs that paid well enough to enable the graduates to repay 
their loans. The schools may have been motivated to maintain their 
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reputations, but they did not have to be concerned with receiving 
tuition payment from their students. 

If the federally-guaranteed student loan program did not exist, no 
doubt there would still be private lenders who would be willing to 
make student loans. Lenders would be much more careful about the 
students to whom they made loans, and would not make loans to 
students who attend schools where students are notorious for defaulting 
on loans. If private markets were left to handle student loans, far fewer 
students would be able to obtain loans and, consequently, attend post- 
secondary institutions: We would be left with a system in which only 
the wealthy would be able to obtain student loans. This, obviously, is 
inconsistent with notions of equal opportunity. 

The Student Loan Default Prevention Act is a good attempt to elim- 
inate from the student loan program schools that are unable to find 
well-paying jobs for their students. It makes no sense to enrich school 
proprietors at the expense of their students and the American taxpayers. 
In Atlanta College II, the DED argued that schools do not have a right 
to appeal the calculation of a default rate based upon the allegation of 
improper servicing. The department’s position is untenable, however, 
because the statute specifically requires the department to exclude loans 
that were improperly serviced and that, if included, would result in an 
inaccurate or incomplete calculation of the cohort default rate. Even if 
the statute did not specifically require the exclusion of these loans, if 
the department were to include them, it would calculate an inaccurate 
default rate. If the department included such loans in the calculation 
of the default rate for some schools and excluded them for other schools, 
its actions would be arbitrary and capricious. The Atlanta College II 
decision and its subsequent codification merely gives schools an op- 
portunity to challenge the Secretary of Education’s determination that 
a school’s cohort default rate exceeds the maximum at which a school 
is allowed to continue in the student loan program. 

The Student Loan Default Prevention Act and the reforms of the 1992 
Higher Education Act are a step in the right direction in decreasing 
losses from defaulted student loans. The Atlanta College II decision 
and its subsequent codification will result in additional work and 
expense for the U.S. Department of Education, because the DED will 
be forced to consider appeals based upon allegations of iriproper 
servicing of loans. Despite the additional work and expense for the 
department, however, it would be unfair to exclude from the student 
loan program schools whose default rates have been incorrectly calcu- 
lated. Allowing appeals based on improper loan servicing may allow 
some schools with bad track records for finding their students jobs to 
continue in the loan program while their appeals are pending, but this 
is not a sufficient reason for disallowing such appeals. 

The relevant statute, 20 U.S.C. § 1085, requires the DED to exclude 
from the calculation of an institution’s cohort default rate loans that 
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have been improperly serviced. In its commendable efforts to reduce 
the number of defaulted loans, however, the DED must not be permitted 
to ignore the plain language of the statute that authorizes the DED to 
exclude certain institutions from the student loan program. To allow 
the DED to act in this manner would defy logic and deny justice. 
Fortunately, the D.C. Circuit Court of Appeals did not allow the DED 
to disregard the plain language of 20 U.S.C. § 1085. 
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